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1 to the Prince William application, 

2 you a Court, to the best of your 

3 it was 

4 A 

Q 

6 A 

7 

In July. 

Whez-a did 

I flaw to 

MR. 

July? 

1 have your 

s Honor. 

9 CROSS EXAMINATION 

10 BY HR. BIRSCBROPa 

11 

12 

1:3 

0 14 

15 

16 

1i 

18 

19 

20 

21 

22 

23 

Q At the time you first started with D~. Oahezoff, 

you say that was the beqinnin~ of June, 1978, ia 

that correct? 

A That's when I started practicinq with Dr. 

Osheroff. 

Q Then you testified that Dr. Tolkan started 

several months later, what did you mean by several 

months? 

A ·It might have been one or two, I'm not sure. 

Q He started the moDth after you did, did he not? 

A It miqht have been one or two, I'm not sure. 

Q Do you recall sometime in July of 1978? 

A It miqht have been, July or August. 
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Q At ~hat time, Dr. Ch,an was there full time, 

2 was she not? 
3 . 

A She vaaD'~ ~here full time. 

4 
0 Bow auch waa ahe there? 

5 A Sbe worked part of the day, I think four days 

6 a weelc. 

i Q And the fifth day Dr. Goldberqer was there to 

8 he1p with rouada, vas be not? 

9 A Be was there one shift. 

10 0 On Monday. 

11 A Yes. 

12 0 And she was there ~uesday through Priday. 

1!1 A As :r recall. 

14 So ~hera waa another doa~or there, aside from 

15 you, Oaheroff and Tolkan, aaah of the five days, 

16 was there not? 

li A Part of the day, yea. 

1~ Q Were there three full shifts each of those 

19 five days? 

20 A No. 

:!1 Bow many of those five days was there only 

22 one shift? 

A 

1558 

There were three shifts three days and two 

OEO REPORTING 
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1 ahifts three days. 

2 Q Duxinq the 4ays there we~e two ahifts, Dr. 

3 Cban was there ~oth days, was she not? 

4 A She was no~ there Saturday, Tuesday and ~hurs-

5 day, a·he miqht have been there just in the morning, 

6 % don't remember. 

i Q You were the one makinq up the •chedulas. but 

8 you don't remembaz when abe was iD? 

9 A I think aha was ~hera just in the mo%ning oa 

10 Tuesdays and 'l'huJ:'sdays. 

11 ·a Prior to the t~e you showed up in June of '78 6 

12 you had no experieDce workinq in a private unit, isn't 

13 that correct? 

14 A That's wronq. 

15 Q Where did you work previously? 

16 A I worked for the Central Ohio Valley Center 

ti in Columbus. 

18 

19 

20 

21 

Q Was that attached to the university at all? 

A It was a private National Medical Care unit, 

unaffiliated with Ohio State. 

Q 

A 

Q 

That was pa~t of your fellowship, wasn't i~? 

No. 

How long did you work there? 

DEO REPORTING 
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1 A I worked ~here fox abou~ six months. 

2 Q k would like to go back over the dates you gave 

3 us oxiqinally. What were the dates you worked on 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1~ 

14 

15 

16 

1i 

18 

19 

20 

21 

1560 

your fellowship? 

A Thia was during my fellowship, but it was a 

moonlighting opportunity. 

Q How often did you work there on a moonligh~ing 

opportunity? 

A I believe it was several times a week. I worked 

with one of the other fellows and we rotated. The 

chief of nephrology of Ohio State was medical director 

of the unit, and he paid us a salary to see some of 

the shifts. 

Q It wasn't a tull time job. 

A No, it was after hours and odd hours. 

Q So it was a fill in job, more or less? 

A Yes. 

Q You never had a full time job in a private 

dialysis center prior to cominq to Osheroff's? 

A No. 

Q Did you make up the schedules at the dialysis 

facility in Ohio? 

A l did with the other r~nal fellow, we made up 

DEO REPORTING 
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1 our own schedule. The doctor told us when he vas 

2 not goinq to be there, and we made up the schedule 

3 among ouraelvea to cover the shifts. 

4 Q You just worked i~ out.with him who would 

5 cove~ the shift. 

6 A 

7 Q The doctor left that up to you? 

8 A Yes. 

9 Q Be hadn'~ posted a schedu1e as to who would 

10 show up when in that facility, had he, that was 

11 between you and this other guy? 

12 A 'rhat•s right. 

L3 Q When you first went to work for Dr. Oaberoff, 

14 it was clear that was a practice that two people 

15 could ~un, isn't that ~or~ect? 

16 A Yes. 

Li Q And yet there were four doctors in it at that 

18 point, includiD9 Dr. Chan, isn't that right? 

19 

20 

21 

22 

23 

A Yes. 

So there were more than ample doctors to run 

that practice, were there not? 

A 

Q 

Yes. 

At the time you joined his practice, Dr. 

OEO REPORTING 
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Oaheroft had abou~ the same numbe~ of patients as 

2 he bad some months previous, isn't that correct? 

A I think that is correct, that had not been 

-4 changed. 

6 

7 

8 

9 

10 

11 

12 

14 

15 

16 

li 

18 

19 

20 

:H 

1562 

Q So by bringing in two new people it waa obvious 

that Dr. Osberoff wanted to cut back a little, isn't 

that correc:t? 

A Are you asking for a conclusion? 

Q Yes. 

A It would appear to me he wanted some help. 

But in a practic:e that two doctors could have 

run, having four doctors it was clear there wasn't 

enouqh to keep everyone busy full t~e, isn't that 

correct? 

A I felt there ware more than enough docto~s to 

handle the practice. 

Q And he was the boss, was he not? 

A Yes. 

Q If he wanted you to make rounds and not him, 

it's up to him to say that, wasn't it? 

A Yes. 

0 He had the authority, as far as you understood, 

if he said look, I don't want to go on hospital rounds, 

OEO REPORTING 
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1 you do it and you do it, to qive that kind of 

2 instruction, did he not? 

3 A I would have accepted his p~onouncaments •• 

4 long as I thouqht it was in qood patient care. 

5 Q Was it bad patient care for you to make rounds? 

6 A No. 

i Q Was it bad patient care for Dr. Tolkan ~o make 

8 rounds? 

9 A No. 

10 Q Was it bad patient care for Dr. Chan to make 

11 rounds in the unit? 

12 

13 

14 

16 

17 

18 

19 

20 

21 

22 

A ~to. 

Q Was it bad patient care for Dr. Goldberger to 

come and make rounds in the unit? 

A No. 

Q ·And you had found out, before you eveJ:. joined 

Dr. Osheroff, that National Medical Care had recently 

purchased the unit, had you not? 

A Yes. 

In fact, the unit was still in flux from the 

changes being brought about by having brouqht in a 

full time administratox from National Medical Care, 

isn't that correct? 
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1 A The administra~or was there when I got there. 

2 I didn't notice· a grea~ deal of flux in an adminia-

3 trative way. I noticed confusion that was there, not 

4 flux because a new administrator had been put in. 

5 Q You say you set up ~ime schedules, in fact 

6 before you got there, there were a certain amount of 

7 time schedules, were there not? 

8 A In the dialysis unit? 

9 Q Yea. 

10 A I have no way of knowinq. 

11 You know Dr. Goldberger was makin9 rounds 

12 certain days, do you net? 

13 A Yes. 

1-l Q You didn't set that up, Dr. Osheroff set that 

15 up, isn't that correct? 

16 A · Between Dr. Chan and Dr. Goldberger, they had 

17 set t1mes to aee those patients. 

18 Q So there was a schedule before you got there, 

19 waan' t there? 

20 

21 

1564 

A In that respect, yes. 

Q You heard Dr. ~olkan testify, as far as you 

knew, the patients we~e getting adequate medical care 

before you guys there, do you disaqree with that? 

DEO REPORTING 
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19 

10 
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A It's a hard question to answer because I have 

some question whether they were in the dialysis unit. 

There were lots of basic problems with patien~ 

communication and dissatisfaction. ~fhen you say 

adequate, it wasn't satisfactory to me. 

Q In fact, it was satisfactory enouqh for you to 

say I will keep your practice and I will wait for you 

to come back,-wasn•t it? 

A Those are two separate things. 

Q But you said those things when he want to the 

hospital, didn't you? 

A I said I would maintain his practice until he 

would be able to participate fully in the practice. 

Q So from your observation of the man during 

the six months of prac;ticing with him, he was a 

competent doctor O% you wouldn't have agreed to stay 

with him, isn't that correct? 

A I had questions, but I was assuming that the 

problems he demonstrated were related to his depres•ion. 

What I saw as a physician in Dr. Osheroff, I was not 

ready to accept as a physician after he came back. 

Q Now you s~y you were given a contract to aiqn, 

do you recall that? 
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9 

10 
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14 
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A Yea. 

Q That contract had a non-cottlpete clause, did 

it not? 

Yea. 

Q So it was perfectly plain to'you tha~ he and 

his lawyer were interested in a non-competitive 

situation when they hired you? 

A Yes. 

0 Did you feel by not signing that contract you 

were not bound by the non-competitive situation, that· 

you could, as an employee, set up competition from 

within? 

A I felt if I had signed the contract, I would 

have aqreed to it. I didn't sign it. I didn't make 

any statement either way by not signing it. 

Q You never went to Mr. Westerman and said I 

do not a~ree with the non-compete clause, did you? 

A That was one of the clauses I had a question 

with-but that was not the main reason I didn't siqn it. 

Q You didn't mention that in your direct 

examination, did you? 

A Why I didn't sign the contract? 

Yes, that wasn't the reason you gave at all. 
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1 A No, it was because of the partnership stipu-

2 lation, that was not in there, but there were other 

3 reasons I didn't sign it. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1:3 

1-l 

15 

16 

17 

18 

19 

20 

:21 

:22 

23 

Q And it was clear with regard to the partnership 

you wouldn't qet that for at least four years, was 

it not? 

A I think that's correct. 

Q You say that you and Ray Osheroff made roUDda 

together oriqinally, is th•t correct? 

A Yes. 

0 There is nothinq wrong with that, is there? 

A No. 

Q You were just out of fellowship, were you not? 

A Yes. 

Q Perfectly valid for a senior doctor to make 

rounds with a person just out of fellowship and just 

startinq in the business, isn't it? 

A I had no objection to that. I thouqht that 

was good. 

0 Did he ever make rounds without you? 

A Yes. 

Q This would be in June, riqht? 

A. Yea. 
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1 Q Wha~ about July when Dr. Tolkan came? 

2 A I think he made a few rounds by himself. 

3 Q A few rounds in July? 

4 A Yes. 

5 Dy August and September, according to you, he 

s ha~ stopped making rounds, is that correct? 

7 A I believe that is correct. 

8 Q You heard sue Smith t~stify that he made round• 

9 regularly for a matter of months, apparan·tly she ia 

w wrong, is she not? 

11 

12 

13 

14 

15 

16 

1i 

18 

19 

20 

21 

22 

23 
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What time period? 

Q In August and September. 

A If ha did, it was very infre~uent. 

Q Were you at her deposition? 

A Yes. 

Q Did you bear her state that through the end of 

October he made rounds regularly? 

A 

Q 

A 

Q 

A 

I also heard 

Did you hear that, sir? 

Yes. 

You knew it was wronq at the time, did you not? 

What do you mean wrong? 

That he hadn't boen making rounds regularly 

OEO REPORTING 
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1 throuqh the end of October. 

2 A It was my understandinq that he made very in-

3 frequent rounds, if any. 

4 

6 

i 

8 

9 

10 

11 

12 

13 

1-l 

15 

16 

1i 

18 

19 

20 

. 21 

23 

Q In addition to very infrequent rounds, you 

testified that when he is supposed to be on call wae 

not available sometimes, do you recall that? 

A That was a problem that I was facing frequeDtly. 

Q Be was only on call every third weekend, isn•~ 

that correct? 

A That's the brief period of time when we ~ried 

to qet a schedule going, most of the time it didn't 

work that way •. 

Q During that brief period of time, how many 

times would you expect him to be called to Alexandria 

intensive care unit, tnat would be very infrequent, 

would it not? 

A It would be fairly infrequent. 

Q So sue Smith cou1dn't have seen him regularly 

in the intensive care unit taking into account he 

wasn't making rounds reqularly and infrequently got 

called to the ICU • 

A I don't know what you mea~ regularly. 

Q riore than three or four times. 
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1 A In a month? 

2 Q In a period of three or four months when he 

3· waa going throu9h this depression. 

4 A During the fall of the year, I would no~ suspect 

5 tha~ he was there more than once or twice a month• 

6 Q You aay the scheduling waan•t wo~kin91 aa a 

7 doc~or you have testified that you recognized he was 

8 dep~eased, is that co~%ac~? 

9 A Yes. 

10 Q You recognize, as a doctor, that a person in 

11 ~• throes of a severe depreseion would have a 

12 difficult time keeping any schedule, do you not? 

13 A Yea. 

14 Q Regimezatation would be almost impossib_le for 

t5 a man in the throes of a deep depreaaion, isn't that 

t6 aorrect.? 

li A Yes. 

18 Q Bia pacing was consistent with a man in deep 

19 dep~•••1on, ian•~ ~at co~reat? 

20 A · That ia the first time I nave aver heard of it 

21 o~ seen it. I have never seen it. 

22 Q You said during this period in the autumn of 

23 '78 he continually voiced his concern about vhethex 

1570 
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.. 
he got a qood deal f~om NHC, concern• about the dollar : 

2 value of the business, number of patients, and things 

3 along that line~ isn't that right? 

4 A That:•s riqh~. 

0 Be was tellinq you, was he not, that he was 

6 very concerned about his business, about his praetice, 

; isn't that cor~ect? 

8 A Yes. 

9 0 Didn't you testify that in ·. phone calls and 

10 visits this was an absolute pattern wi~h this man? 

11 A That •·s right. 

12 Q And yet in March you started setting in gear 

1a the mechanism to take part of his practice away from 

14 him, why is 'l:bat? 

15 

16 

1i 

18 

19 

20 

:n 

22 

23 

A You are talking'about the dialysis unit? 

Q Yes. 

A The dialysis unit was not competing with Dr. 

Osheroff, it was competing with National Medical Care. 

Dr. Oaheroff doe• not own tbe unit. 

Q Dr. Osheroff qot extra money according to 

the number of patients who were qoing througb the unit, 

did he not? 

A Extra money? 
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1 Q Be 90~ paid aa the doctor aeeing the patients 

2 in ~· uni~, 414 he not? 

3 A Be ~ot the pEofeasional fees, tha~'• right. 

4 Q ADd if a pa~ient left that unit aDd went to 

5 anothe~ UDit, he atoppea getting the p~ofeaaional 

6 fees, di4n't he? 

7 A Unless he followed the patient to the othe~ 

s aDit, ~hen he would 9et ~he full profea•ional fee. 

9 Q All these conve~sationa with you about hie 

10 paychla~zo:lc: ~z-eat:mant, about his go_ing to aae Dr. 

11 Wel"lhouae, about his buaineae, they were of a pe~aonal 

12 natuJ:'e, ware they ao~? 

13 

14 

15 

16 

1i 

18 

19 

20 

21 

22 

1572 

A z fal~ they vera, apparently he didn't. 

The man took you deep into his confidence, 

didn't he? 

A Me alon9 witb others. 

Q Did he go to auyo{le·· elae' a house every niqht 

ia 1:ha week? 

A Be couldn't have, he was ·at our house. 

Q So you are the only one he went to that 

frequently, isn't that cor:eat? 

A 

Q 

'!hat'• co~rect. 

Did he go make rounds with other people and 

OEO REPORTING 
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1 eit an4 ~alk wi~h thea on rounds? 

2 A Be 414 ~alk ~o otbe~ physicians frequently 

3 · about hi• pe~aonal p~ohlama. 

4 Q Who 414 he aake rounds with? 

5 A He ma4e ~oun4a with me. 

6 Q Do you know if be asked anothe~ physician to 

1 qo see Dr. Wellhouae with him at any time? 

8 A Ro, he didn't. 

9 Q ADd yoa weze the physician that helped ~ranaport 

10 h~ ~o Chestnut Lodqe, vare you not? 

11 'fhat•a zoight. 

12 0 So •• far as you versus anyone elsa, you were 

13 the m•jor confidan~ he bad durinv the autumn and 

14 early win~er of 1971, ian•~ that true? 

15 A I would aay X was the major one, but not the 

16 oDly one. 

17 

18 

19 

20 

21 

22 

23 

Q In fae~, whea his call• were restricted, you 

were the only one they would let h~ call, aside from 

his ao~her, ian•~ that correct? 

A % aon•t: know. 

Q Do you know of anyone else he waa callinq7 

A I don't know wha~her he was calling Mr. Hotaris 

or Mr. Wea~araan. 
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1 ·a Le~•a include those two, 4o you know anyone 

2 alae he aallad beside the four of you, hia mother, 
3 . Notari•, Weatar.man, an4 yoaz•elf? 

4 A I don•~ know of aDyona else. 

5 Q Aside from you four, he vaa iaolata4 f~o• the 

6 wo~ld, wa• he ao~7 

7 A Tba~ va• ~e iap~e•aion I got from talking 

8 with people ·~ Chaatnut Lo4ga. 

9 Q As fa~ a• the day to day workin9a of that. unit, 

10 he vas solely dependent: on you to give him information ~~f 

11 what was happening at the Bo~thern Virginia Dialysis 

12 Center, waa he not? 

13 A Ba could get the !inancial information f:om 

14 ~. Hotaris. I 4id not know that Dottie Smit.h waa not 

15 allowed ~o aee hia. Most of the information did come 

16 from ·~, ye•. 

1i Q · You gave him very little information, didn 1 t you~ 

18 

19 

20 

21 

1574 

A Ro, I answe~e4 hia questions. 

Q Aaide from answerinq hie queationa, 414 you 

volun~ea~ a lo~ of information? 

A 

Q 

A 

ABout ~he dialyais unit? 

I told him about the -- I tried to, 1 tried to 

.. ' 
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1 ~alk about patients, but he was not interested. 

2 Q In the eight mon~h• he was in Chea~nu~ Lodge, 

3 · you only went to see h~ three ttmea, ian•t that 

4 coZ'rect? 

5 A ~bree that I can ~ememQer. 

6 Q And the last ~vo ox ~hree months he waa at 

1 Chaa~nut Lodge, you didn't see him onee, did you? 

8 A Thst•s right. 
-

9 Q Durinq ~a whole summer of 1979, you 4idn't 

10 see him once. 

11 It vaa two months or so. 

12 Q In fact, once you got youzself your raise ~o 

13 a hundred thousand dollars and got him to si9D the 

14 slip ~hat you were now actinq medical director, you 

15 didn't qo aee him again after that, did you? 

16 MR. PLBDGERa · I have to object to the form of 

1; th• question. Aqain, we take and telescope everythiDg 

18 as though there was DO time interval between those 

19 things happenin9, and it is an impossible type of 

20 question to answer, unless you go into a very lonq 

21 

22 

23 

answer to put thin9a in the timeframe. % think we 

should aak questions and aak ~hem properly. 

MR. HXRSCBKOP: On cross examination, I think 

... 
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i~ is a perfectly valid question, you~ Honor. 

~BB COUR~z Rephrase the question. 

Q Wbila he wa• iD ~he meotal hospital, you 90t 

a ~aiae ~o $100,000, ian•~ that correct? 

A Yea. 

Q Bow lonq after he went in the mental hospital 

did you 9et that raise? 

A It miqh~ have been a month o~ two. 

Q AD4 you were ~· one who told Dot~ie Smith to 

make out thoaa checks in a larger amount, isn't that 

co~zect? 

A Mo. Any raise went th~ough Mr. Botaris and 

Mr. Wes~eraan, as per the aqreament in HZ. WesteJ:man•a 

office. 

Q Did you aver have any written request for that 

raise?. 

A No. 

Q Do you have any written confirmation. for that 

raise? 

A Ho. 

Q Do you have anythinq in writing to show that 

you consulted Weaterman or Notaria at all about that 
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1 A Ro. 

2 Q Do you bava anything in wri~ing to show you 

3 consulted anybody abou~ Tolkan'a :ai•e? 

4 A No. 

5 Q Other than the le~ter that Mable Lowrey had, 

6 4o you have anything in writing to show ~hat you 

7 consulted any~ody abou~ her four thousand dollar raise? 

8 

9 

10 

11 

12 

13 

14 

16 

li 

18 

19 

~0 

21 

22 

23 

A Nothing in writinq. 

Q Aa the person who was actinq as ~h• guardian 

or takinq ca~e of the practice while he was in a 

mental inaitution, did it not •eem strange to you 

that this searetary, Mabel Lowrey, 90t a fou: ~ousand 

dollar raise? 

A I think 1~ was three thousand dollars. 

Q Row muah waa she earning, twelve, thirteen 

thousand? 

A I think the final fiqure was seventeen, it was 

three or tour thousand. 

Q She went from thirteen to seventeen, did ahe 

not? 

A I would have to see the letter. 

0 As the person who was taking care of the 

practice, didn't it seem odd to you that she got a 
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1 substantial raise? 

2 

3 

4 

5 

6 

; 

A It seemed o4d, but there was a close relation-

ship, an4 she was one of the confidants of nr. 

Oahero~f, and I referred that to Mr. Hotaria and Mr. 

We•teraanr any raises, any purchases went through 

thoae two fellows. 

Q Can you show us anything in writing to sub-

8 atan~iate your testimony tha~ you rafer~ed it to Mr. 

9 Rotaris an4 Mr. Westerman? 

10 A I never 414 any~hinq like that in writing. 

11 The only notes I have are medical. 

12 Q Also within the first couple of mon~hs he was 

. 1:1 in the mental inatitu~.ion, you qot a letter signed 

14 appointinq you the acting medical director, isn't 

15 that correct? 

16 A Yea. 

17 Q Where was that lette~ typed? 

18 A. Probably it. waa typed in Dr. Osheroff's office. 

19 Q Who dictated the letter? 

20 A Aa I recall, I and Mr. Westerman had discussed 

21 ~he letter. 

Q Who dictated the letter, who decided what 

2:1 language went on that piece of paper? 

1578 
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1 A I think I did. 

2 
Q And yo• wanted ~-~ latter, did you not? 

3 
A Thera vas a reason 1 wanted it and a reason 

4 Mr. Westerman wanted it. 

Q You, iD fact, waatad tha lettez, did you no~? 

6 A There is a ~eaaon I wanted it and a ~eason 

i M%. Westerman wanted it. 

8 Q You, in faat, z•queated ~he letta~, 414 yo~ no~? 

9 A I called Mr. Westerman and we discussed it, 

10 and he told •• it ••• impo~t&nt from his point of 

11 view to have the latta~. 

12 Q At ~he time you aalled him, 1~ was to raquaat 

13 tha't letter, was it not? 

14 A Tba t • a c:oz:rec: t •. 

Q ADd you initiated ~he call, did you not? 

16 A As l ~••ember, I did. 

li Q Prior to going into the mental institution, 

18 Dr. Oaharoff haa aeveral discussions with you about 

19 whether or not he ahould be institutionalized, did 

20 he not? 

21 A Yea. 

22 Q You demanded that he be institutionalized, 

23 did rou not? 
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A Ho. I ~old him as i~ look from my perspective, 

~he only vay ~o save himself was ~o be institutionalize~. 

My point.of view waa if he didn't, then I would have 

to leave, this waa just before he waDt iD. ~o me he 

was suicidal, and I thought he waa goinq to commit 

suicide, and I couldn't continue doing what I waa doing 

if be did not take that kind of the~apy. 

Q Did he ever ~Y to commit auicide? 

A In a way he did, he was a very heavy drinker, 

10 and took a lot of 4ruga. 

11 Q Waa he ever committed to a ho8pital for treat-

12 ment for those drugs, ove~doae, or anythinq like that? 

1~ 

14 

vs 

16 

17 

18 

19 

20 

21 

A Ho. 

Q Did you ever treat him fo: ovardoainq on drugs? 

A Ho. 

Q With reqa:d to qoing into the mental ins~itu~ion, 

you made it clear that you would-no lonqer accept 

out patient therapy, he had to go into the meDtal 

it? 

A I was noc going ~o stay unless he took that 

22 form of therapy. Be bad tried everything else, out 

:!:~ patient, he had triaci dxuqa, hypnosi~ ~ ana continually 

1580 
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'•-, 
1 voxae and worse. I co~ldn't see any other alterna~iva~ 

2 Q In fact,· you and he went to Marty Gannon in 

3 · early Decembe~ of 197.87 

4 A I 4on•t know whether that vaa the date. 

Q It was sometime in December of 1978, wasn't it? 

6 A Yes. 

7 Q ADd it waa certainly at least two weeks hafore 

s· ha weDt into the man~al institution, waa it DGt7 

9 A I would think so. 

10 Q A~ tha~ meeting, Ma~ty Gannon said to you why 

11 don't you try some more out patient therapy, and you 

12 aaid no, he absolutely muat go into the mental 

13 institution or I am leaving. 

14 A At that point, X don't know whether I used those 

15 words, I told him it waa important to me to haYe in 

16 patient ~he~apy. 

li Q REgardless of the words, did you not convey to 

18 Marty Gannon that unless he went into a meDtal 

19 ins~itution, you were leaving? 

20 A I don't ~emember specifically. 

21 Q If Marty Gannon said that, you wouldn't dispute 

22 it, would you? 

A I didn't torce Dr. Osheroft to go into the 
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1 meu~al boepital. 1, alao, could no~ practice with 

2 him unde~ those present ciraumstancea. If M~. Gannon 

3 had given ae another ra~ional alternative, I would 

4 have 11s~eDe4. 

5 Q Maz~y GaDDOD BU99••~•4 very strongly, ai4 he 

6 not, that D~. Oaheroff ahoald get further out patient 

7 therapy? 

8 Be mi9ht haYe. Thi• vas after a year of out 

9 patient therapy, and years of 4rugs. 

10 Q . IA your converaation wi~b Gannon, you also told 

11 him that you woald take ca~e of the practice for 

12 the man while he waa gone, 4i4 you not? 

13 A I voul4 1:aka care of the patients and the 

14 practice, aDd aa 10D9 as it took for him to get well, 

15 •••uminq he would come back and practice adequately. 

16 Q Thera is no question that in December, 1978 

1; it. waa his practice, is that correct? 

18 

19 Q ~here ia no queation in December '78 they were 

20 bia pa~ien~•l isn'~ tha~ correct? 

21 A I have trouble dealinq with the phrase whose 

22 patient• they are. To me a pat.ien't is whoever t:hey 

23 want t.o be. I have t~ouble wi~h the patients being 
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looked at as p~ope~ty, ownership of pa~ianta. A 

pa~ient is affiliated with ae today, he is my patieDtJ 

if he change• tomorrow, he ia aomabody elae•a pa~ient. 

Q Until he chaDges he ia your pa~ieDt. 

A If a patient wan~a a ae~taia physician, he 

Q ln Hay of 1978, you ba4 never lived in No~tbe~D 

Virginia, ha4 yoa7 

A 

Q Did you have a wide faailia~ity with doctors 

A No. 

Q Did you have any close personal con~acts who yo 

14 expected would give you a lot of refer~al• when you 

15 first aarae to Borthern Virginia? 

16 A HOe 

17 Q You ••~• a to~al stranger to thi• area, were 

18 you not? 

19 A No. I vrew up iD Moatgoaery county. 

20 Q Your pro~aasional aoDtac~• in Northern Virginia, 

21 to say the least, were extremely limited. 

22 A 

Q 

That•a :r:iCJht.. 

And you came here to practice because it was tt 
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only job you could get in your spac~alty in ~he 

me~ropolitan area, isn't ~hat true? 

A ~he jobs we~• limited. Por the type of job I 

wanted, there wa• only one opening. I coul4 have done 

otha~ things and been in the area. 

Q But not as a nephrologist? 

A l might have qottan a faculty position at 

GW. I was offered a faculty .position a~ Ohio State, 

going academic was one of the alternatives. 

Q Were you offered a faculty position at GW? 

A Ko, I didn't pursue i~. 

Q WheD you first moved to Northern Virginia and 

·started makinq rounds for Dr. Osheroff, you started 

meeting docto~s, d14 you not? 

A Yes. 

0 But still you were basically a stranger to the 

area? 

A Yes. 

Q Be was getting moat of the referrals in the 

Alexandria area, vas he not? 

A Absolutely. 

0 How with regard to druq therapy, you said that 

he had tried it and it hadn't worked, what drugs wa• 
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he given at Silver Bill? 

A I believe he was given phenathiazines. 

0 Was he given those prior to 1979? 

A Be .had had phenathiaai~es in the past, but I 

am not sure whether there was a particular type of 

phenathiazine. 

Q You aen~ionad that be had Sinequan, is that 

correct? 

A Yes. 

Q Do you coDsider Sinequan to be a phenathiaaine? 

A I think it is, I am not sure. 

Q You don't know, do you? 

A I think it is an antidepressant. 

Q Are phenathiasines antidepressants? 

A Sometimes. 

Q They a re net, are they? 

A Sometimes. 

Q What are they chiefly used for? 

A They treat psychiatric disorders, aqitation. 

Q They are used for psychosis, not depreaaioD, 

isn't that correct? 

A There are different forms of depression, there 

are aqitated forms of depression aa well that can be 
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1 treated with phenathiasinea. 

. 2 Q Prio~ to.hia getting druq therapy in 1978, 

3 you know he was not in psychotic 4ep:eaaion, do you not 

4 A I don•~ know that. 

5 Q Di4n'~ you tell the ju4ve thia mo~ning that 

6 he vasn•t aqitated, he was more passive aside from 

1 ~he paciag? 

8 A At wha 1: time? 

9 Q In 1978, it wasn't until he got these drugs 

10 that-he became agieated. 

11 

12 

13 

14 

15 

16 

1i 

18 

19 

20 

21 

23 
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A ~he point is you can be depressed and be agitace , 

you can be depressed and pacing, you can be depressed 

and not agitated, there is no ralation•hip. 

Q You wouldn't want to stake yoGr professional 

reputation on vhether,phenathiasine is &A antidepres-

aaD1:, w.oul4 you? 

A I would stake my reputation that it can be 

used in an aqitated form of depression. 

Q It would have to be extremely agitated, would 

it DO~? 

A You wouldn't use it unless a patient was aqitat&d, 

it's a circular argument •. 

Q Doc~or, what apecific druqs was he given a~ 
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1 A I don't know what he was given at Silva~ Hill. 

2 Q In what dosage waa he given Sinequan prior 

3 to qoing to Silver Bil1? 

4 A l don't know wha~ the 4osaqa vaa. 

5 Q You don't know if he got adequate dosage, do you 

6 A Ho. 

i Q You 4on•t know whethe~ he had adequate drug 

8 ~herapy in 1978, do you? 

9 A I am no~ a p•ychiatrist.· I do know that he 

10 rapreaantad ~o me ~at he vaa going to an expert in 

11 depression, was going to aeve~al experts in depression 

12 &%0Und the CO~Dtry. 

13 Q You know a lot of so-called experts don't 

14 turn out to be so, that•a ~ue, is i~ not? 
\ 

15 A Whathe~ they a~a boa~d certified or not, that 

16 ia true. 

li Q In fact, you don't know what that doctor pre-

18 scribed in Haw York for him, ian't that coxxect? 

19 A It ia my understand it was Sinaquan. 

:W Q Bow di4 you find out, did you ~alk to the 4octo ? 

:!1 A No. I saw a bottle when he came back. 

0 ANd the only knowled9e you had of what drugs 

23 he got in '78 was seeing some bottlaa layinq around, 
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2 A And wha~ Dr. Oaharoff told me. 

3 Q Did he sit down and discuss with you the 

4 doaave he was vetting of Sinequan? 

A Bo. 

6 Q Did he diacuaa with you the specific drug he 

7 was getting other than Sinequan? 

8 

9 

10 

11 

12 

14 

l;i 

16 

li 

18 

19 

20 

21 

22 
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A No. 

Q Did he ever tell you exactly what 4:uga he 90t 

in Silver Hill? 

No. 

Q You mantioDad something about a biopsy in 1978, 

actually when that occurred there would have been a 

number of othez people there, would there not? 

A Yea. 

Q Hospital personnel? 

A Yes. 

Q No hospital personnel ever complained about a 

maD aticking needle• in someone for thirty to forty-

five minutes, did they? 

A There was never a formal complaint. 

Q We have only your word for the fact that that 

happened, isn't that correct? 
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1 A If you allow us ~o have ano~her witness, I 

2 can give you anothe~ word. 

3 

5 

6 

; 

8 

9 

10 

11 

12 

. 13 

14 

t;j 

. 16 

17 

18 

19 

20 

21 

22 

Q Did you eve: enter tha~ in a reeord anywhere, 

in that patient's chart, for instance·? . 

A It was :eally Dx. Oaheroff's patient. 

Q Doctors don't own patients, didn't you tell me 

that a few minutes aqo? 

A But the patient had a relationship with Dr. 

Oshe:off, he waa followiD9 the patient. 

Q Who performed the proce4ure, you did, right? 

A Both of us. 

Q You were the one who ultimately performed tha 

procedure, right? 

A We both performed it, I was successful. 

Q As the one who 'performed even a part of the 

procedure, you had an obligation to see the medical 

record was full·an4 accurate, did you not? 

A Yes. 

Q You didn't do that, according to your testimony 

here. You never put a wo~d in that medical record 

of this thirty to forty-five minutes of probing around 

with a pin. 

A No, l didn't do that, vhy should z embarraas 
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1 D~. Oahe~off. 

2 Q The tirat time you ever complained abou~ it is 

3· when yau had the fight ova~ who had the patients in 

4 Prince William Dialysis Facility, ian•t tha~ correct? 

5 

6 

7 

8 

9 

10 

ll 
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A '1'ha f.irat word about wha~? 

Q About the biopsy procedure. 

A It came up at the Bxacutive Committee meeting. 

Q It ~a• after he fired you. 

A '!ha~•a zight. 

Q Wall over a year after the supposed event? 

. A Thai:'• riqht • 

Q You say that you never heard of Chestnut Lodge 

prior to Dr. Osheroff'a aomai~ent, is that correct? 

A Yes. 

Q You lived all your life in Montgomery County, 

is that correct? 

A Tbat•s right. 

Q You went to medical school in Baltimore, is 

that correct? 

A ~hat's corzeat. 

Q You went through your residency in Baltimor·e? 

A Yes. 

Q Your internship in Baltimore? 
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A Bow many psychiatric faailitiaa aze thexe in 

2 ~be Ma~ylan4 •uburbs? 

3 ' 
A The only otbe~ one in Baltimo~e is Bnoab G~ad, 

4 bu~ % had no relationship. The ODly reason l caa ~ell 

5 you tba~ ia because tba~ 1a one of ~he psychiat~ic 

6 hospital~ I heazd named a~ the same time I heard 

7 Chestnut Lodge. I had no contact with any of those 

8 place4 while I was in traiDing. 

9 We had a psych unit a~ the University of 

10 Mazyland Hospital. I did paychia~y a couple of yea~• 

11 in Bal1:imore bu't ~· patients were in patients at the 

12 hoapital. 

Q You say you did what in Baltimore fo~ a 

14 couple of year•? 

15 A Two year• of my training in medical achool I 

16 took p•ychiatry rota1:1on at the in patient facility 

1i at the University of Maryland. 

18 Q AD4 still you aaaert that you never heard of 

19 Chea~nut Lod9e during that time? 

~0 A 'l'hat•a z:iqht:. 

21 Q You know Chestnut Lodqe haa been around for 

22 a long, lonq time, do you not? 

A It has a qood xeputa~ion, I undaratand. 
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Q Whe~e do you unde~stand tha~ from7 

2 A D~. Oahe~off ~old me. 

3 . Q Before he went in. 

4 Jus~ af~ex I heard i~, he aentioned 1~·• a 

5 good place to go, and I ~alked abou~ it with his mothe o 

6 Q She'• f~o• Raw York, ian•~ she? 

7 A Yea. 

8 Q You tea~ified tha~ da~iDg tbe ~ime be waa there 

9 be got wo~··· did he not? 

10 A In my mind, he ahowed some dete~iora~ion after 

11 he ·got thazae. 

12 Q Wha~ treatment ware they giving him at 

1~ Chas~nut Lodge? 

14 A My understaD4ing was daily vis±ts with a 

15 paychiatria~, and I believe he had ward meetings, a 

16 qroup meeting once o~ twice a week with Dr. Dingman. 

1i Q No aedication whatsoever, is~•t that correct? 

18 A As far as .I knew, he 414 not get medication. 

19 Q Aa far as you know, Chestnut Lodge doesn't 

20 believe in medica~ion for depressed people? 

21 A 

22 Q 

:t.-5!2 

Tha~•s wha~ % came to find out. 

And you consider tha~ to be a good institution? 

MR. PLEDGER: YOU% Honor, I am 90inq to have to 
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1 object to this. I don't want to get involved in othex 

2 litigation and I don•~ want aDy questioning here. It 

3 · ia my unda~atanding that Dr. Oaheroff is contemplatin9 

4 or has autho~ized his a~torneys to fila suit avainat 

5 CheatDut Lodqa. I don't ~ink we ouqht to taka 

s testimony here as to what this doctor's opinion of 

1 Chestnut Lodve is. 

8 ~BB COUR~a Only ~o tbe extent tha~ it is 

9 relevaat to ~· iasuea in tbia case. 

10 MR. H%RSCBKOP1 He's the one who said he he~rd 

11 it waa a good institution unsolicited. 

12 Q Ia that a goo4 inatitu~iOD tha~ will not give 

1~ medication to a depreaaed parson? 

14 THB COURT1 Objection sustained. 

l:i Q Do you have any specific .knowled~a of depression 

16 A Me, I've bean depressed. 

li Q I a•sume you are tryinv to be cute. You have 

t8 never been depressed •• thia man was back in 1978, 

19 have you? 

20 A Bo, I have been depressed, but I have never -

21 been ~hat depresaad. 

22 Q You have never been depressed enough to go 

23 into an institution, have you? 
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1 A Ho. 

2 Q You have never ~eaa depressed enouqh to get 

3 medical ~rea~ent for depzesaion, have you? 

4 A When 1 was at the Univeraity of Maryland Boa-

5 pi~al and took my rotation, pa~t of it waa diacuaaiona 

s with a psychiatrist there. 1 did have some depression 

i when I was in me4ical aahool, but no~ to the degree 

8 tba~ Dr. Oaheroff had. 

9 Q Do you claim to have a apecialize4 knowledge 

10 of dep~ession more than the ave%age doetor? 

11. A No. 

12 Q You heard Do~~ia Smith teat~fy aboa~ how Mabel 

1~ Lowrey got her ~aiae, did you not, that you came in 

14 and ordered it and she had a disagreement with you 

til about it, 4o you remember that? 

16 

1i 

18 

19 

20 

21 

•)•) 
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A 1 remember abe was concerned that 1 called 

hez Mra. Oaheroff and flipped it on her desk. 

Q You completely deny ~t happen, right? 

A I don't remember calling ha~ Mrs. Oahexoff and 

whether or not % flipped •omethiDg on her desk, but 

I showed her the letter. I thiDk I also made Mr. 

Hotaxia or Mr. Westerman aware of it. 

Q You think you did, is there anything in writing 
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~o show that at all? 

A Ro. 

Q Hot only were three raises given durinv ~he fi~• 

two months Dr. Oshexoff was gone, but you got the 

new van, is that correct? 

A That's right. 

Q Anything in writinq to show you were authorized 

to qat a new van? 

A No. 

Q And you bought new rugs for the office, isn't 

that correct:? 

A They were ordered but the order was cancelled. 

Q An4 then someone finally put them in, didn't 

1:hey? 

A The rugs were not there when I left. 

Q Dr. Greenspan, Dr. Osheroff was depressed, 

he wasn't completely crazy, vas he? 

A I thought 

TUB COURTa What does completely c:azy mean? 

Q Totally unable to function, put it that way. 

A Be had problema with certain activities of 

daily living. 

Q Fo~ instance, when~u went to sea him with Mr. 
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Weatexman, Mr. Westerman off•red to sell t.ha practice 

~o you, do you ihink he was able to comprehend what 

Westerman was saying on that day? 

A I had questions. 

Q Di4 you have an opiDion whether he waa or 

was no~ able to comprehend? Whan you took this offer 

i ••~iously tba~ Weater.aaD made in the man•• preaence, 

8 414 you·have an opinion whethe~ he was able to com-

9 prebend what Westerman was •aying? 

10 A I had question&J that'• why we thought a 

11 guardi·an 'fOUld be important. 

12 Q Di~ you have sueh an opinion, yea or no? 

13 1 have questions aa to whether he understood 

1-1 what was qoinq oD. · 

15 MR~ BIRSCBKOPt Your Honor, can we have an 
. 

16 answer to tha~ question, it ie a very simple queation 

ti whether or not he had such an opinion? . 

18 TBB COURTs Can you anawer that? 

19 A Repeat the question once more. 

20 Q -Do you have any opinion whe~her or not Dr. 

21 Osheroff was able to comprehend what Westerman waa 

22 saying in the meeting when you say Weater.man offered 

23 ~o sell you the practice? 
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Q 

Yes, I have an opinion. 

What is your opinion? 
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A 

Q 

I don't think he was a~le to comprehend i~ full • 

Be just 4idn'~ understand, is that aor:ect? 

A Be wasn't paying attention' in other wo~ds, 

a~ the time I waa there, his mind was elsewhe~e. 

Q When he would call you when in these converaatio a 

when he first want in and he would aak you about ~he 

p~ac~ica in terms of number of pa~ien~s, and ~he 

reasonableness of aellinq to NHC, these were ~ouqhta 

that he had ~efore, wexe they not? 

A Yea. 

Q And they showed you that he at least unde~stood 

or ~•called what he had done with NMC, did they not? 

A Yas, he seemad·to be consistent in the same 

questions and the same anawe~s. The p~ohlem was that 

they were the same, thousands of times over. 

Q Thousands of times, tha~•a a little exaggerated, 

isn't it? 

A I hardly think so. 

Q After he waa in the hospital two weeks they 

limi~ad his phone privileges, isn't that correct? 

A I~ was a short period afte~ he went in, it 
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migb~ have been two weeks. 

Q !t migh~ have been days? 

A It miqbt have been. 

Q Bu~ you know it wasn't two months. 

A I would say I knew it wasn't two months, it 

might have been a month, up to a month. 

Q Afte~ that, he called you how frequently? 

A We had contact. once a week. 

Q In fact, when you got to July and AD~uat, you · 

didn't have con~act once a week, isn't that co~rect? 

That's right. 

Q It got to be more like once for the whole 

summer? 0 

A· The last two months, we didn't have any co~tacto 

Q You didn't talk, to him on the phone or see him 

in person durinq July and August, isn't that correct? 

A ~hat's riqht. 

Q And that's when you were sendinq out all theae 

letters to qet support for the Prince William Dialysis 

Pacility, isn't that correct? 

A I believe that ia what I was doing. 

Q You never sent him a copy of one of thoae 

letters, did you? 
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A I was not sure, at that time, he would und&r-

•tand what was qoing on. 

Q You never sent him a copy of the application, 

did you? 

A No. 

MR. HIRSCBXOPt Could you put Exhibits 12, 18, 

19, 22 through 24, 26, 27, 28 and 29 before the Court? 

The Couxt has not yet admitted theae specific exhibits. 

Q I would like to put some exhibits before you, 

sir. You have Exhibit No. 12, a letter of July 17, 

1979, 4o you see that, ·air? 

A Yes. 

Q You received that letter in the course of your 

preparations for the Prince William Dialysis Pacility, 

did you not? 

A Yes. 

Q And see Exhibit 18, a letter of August 4, 1979? 

A Yes. 

Q Those were also part of the same preparations, 

weren't they? 

A Yes. 

Q Exhibit No. 19, a motion of August 7, 1979? 

A Yes. 

Q ~=~rom the Prince William County Boa~d of Supervistrs 
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1 ~hat was also part of the same prepa~ation, was it not7 

2 A ~his was in the ce~tificate of need application. 

3 Q Exhibit 22, a letter f~om Georqe· Brown to 

4 Greenspan of Auqust lOth, also part of that pzeparation, 

A 1 don't recall 22 specifically. 

6 Q It starts off •Thank you for your letter of 

7 August 1 giving aa additional information about your 

8 intention of opening a new dialysis center in Pr1Dce 

9 William County. You did write the Chamber of commerce 

10 abou~ such intention, did you not? 

11 A Yea. 

12 0 You don't question this is ~e letter you got 

13 back chat you supplied us? 

14 A I don't remember aeeinq it, but I can't argue 
\ 

15 with it beinq authentia. 

16 Q And the letter from Ann Thompson of August 10, 

17 1979, part of the same preparation, Exhibit 23? 

18 A Yea. 

19 Q And the ~•solution of tbe dialysis center of 

~ Prince William Ccun~y signed by Harry Parrish of the 

21 City of Mana•sas of Auqust 13, 1979, par~ of the same 

22 preparation, was it not? 

23 A 

1600 

Yes. 
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•' 
Q Let's look at Exhibit 24. Did you appear 

before that body? 

A I believe I c!id. 

Q I ask you to read in the record the fifth 

para9raph. 

THE conRTt It's not in evidence yet. 

Q This was secured as part of your preparation 

to open the Prince William facility, ia that correct? 

A Yea. 

MR. BIRSCBKOP: I would move Exhibi~ 24 in 

evidence, your Honor. 

MR. PLEDGER& No objection. 

~HE COURT2 Exhibit 24 is admitted. 

Q Now, would~u read into the record the next to 

the last paragraph? 

A ·Now, therefore, be it resolved by the council 

of the City of Manassas meeting in regular session 

the 13th day of August, 1979 that the efforts of the 

Northern Virginia Dialysis Center, Inc. to establish 

a dialysis center in Prince William county be endorsed. 

Q You took that document, with that paragraph I 
in it, and made it part of the application, did you notr 

A Yes. 
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1 0 You ~ead 1~, did you not? 

2 A 

3 Q Did you make any attempt in writiD~ to correct 

4 ~h~ atatement in that para9rapb that 1~ waa the 

5 effo~ts of the Northern Virginia Dialysia Center to 

6 establish a dialysis center in Prince William county? 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

Yes, but later. 

What did you 4o in writing? 

I wrote a letter later on to clarify it. 

That vas February or March of 1980, was it not? 

Tbat•a right. 

In fac~, your applica~ion was pending for 

1:1 some months by that time, was it not? 

1-l A ':hat's right. 

15 0 Why aid you wait several months to file that 

16 correction? 

17 A I would like to qive a bit of a lengby answer 

18 to that, if I may. 

19 Q Certainly, I want a full answer. 

20 A I think the point about all the letters and 

21 t:he

0

P-x-1nce William Dialysis Facility is the followinq -t. 
Pardon me. Would you just answer me with 

1602 

regard to this one document? 

! . 
L------------------------------------------------------------
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MR. PLEDGER: That wasn't the question. 

THB COURTa ~he question was why di4 you wait 

until Feb:ua:y ox March to cla%ify this. 

Mil •. BIBSCBltOPa I aa xeferring to the paragraph 

in that document, your Bono:. 

A Because it didn't make any difference. I can 

; explain why it didn't make a difference iu my mind. 

8 Q In fact, the application waa approved before 

9 you ever wrote the lettex? 

10 A You mean the letter of Feb~uary? 

11 Q Let me ba clear. YOu filed this resolution 

12 aa part of you: ·application, you said that. 

1:1 A Yes. 

14 Q And that application was approved in Janua:y 

15 1 80 1 WBSD 1 t it? 

16 A When you say approved, do yoa mean fox a 

1; provider number or for a certificate of need? 

18 Q What did you get in January of '807 

19 A I think we got the state approval, but we had 

20 not gotten the federal approval yet. 

21 Q And you had neve~ notifie4 the state p~ior to 

22 ~hat ~ime that this document was iAaccurate, had you? 

23 A I notified the authorities at the board meeting 
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the USA that it was inaccurate, not the statement 

2 but the fact of the statement was inaccurate. 

3 Q Did you ever in w~iting seek to have the city 

council change this parti·cular resolution which you 

have alleged to be inaccurate? 

6 A As far as I recall, I wrote M~. Par~ish in 

i FeGrua:y that it was in erro~. 

8 Q At ~hat point, you had this thing for some 

9 aix months, .had you not? 

10 A That's right. 

11 Q Why did it take you six months to seek a 

12 correction? 

13 A In my mind, it.didn't make a difference, and 

t~ the reasoD it di4n't maka a difference was the back-
\ 

1n ground being tha~ DX'. Osheroff could not have a unit 

16 in Prince William county7 therefore, and this had been 

ti told to me by Dr. Hampers, someone was going to have 

18 a unit in Prince William county, there was need. If 

19 

20 

Dr. Osheroff came back into the practice an4 was able 
I 

to practice medicine, tben this would be my contri- I 
bution to the practice, as that's the only way he coul~ :!1 

1604 

qat in is throuqh me. 

If he didn't come back, he had told me multip.le 
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1 times about my havin~ the first riqht of refusal to 

2 buy his practice, so to me it didn't make any diffe~enc • 

3 Q Didn't Dr. Hampers tell you it did matter to 

4 him and he didn • t think a unit wa·s necessary in Prince 

5 William ·County? 

6 A He told me Dr. Strauch had told him that he 

7 felt there was no need. 

8 Q Isn•t it a fact Dr. Hampers told ~ou that if you 

9 were to take the right of first re~usal you would be 

10 bound ~Y Ray's contract, and you couldn't open a 

11 center there, either? 

12 A He told me there was a problem with me havinq 

13 an independent unit at the same time I was medical 

14 director of a National Medical Care unit. 

15 0 Isn't it a fact that you didn't write that 

16 letter of clarification until you had been before 

li Judqe Lewis and lost, and been told by the federal 

18 judqe that what you were doing was unethical? 

19 A In my mind, the situation had been cla~ified 

20 when z went before the board of the HSA and specificall 

21 told them that this unit does not relate to National 

Medical Care, or the Northern Virginia Dialysis Center, 

23 or Dr. Osheroff. That had clarified it, as fa~ as I 
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1 was concerned,.and when the testimony came up in the 

2 federal case that there was still concern and discuaaio~• 

3 about it, that's when I wrote the letter. 

4 

6 

7 

8 

9 

10 

ll 
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0 Look at Exhibit 26, Greater Manassas Chamber 

of Commerce, August 14, 1979. You received this as 

part of your effort at that time to get support for 

the Prince William Dialysis Pacility, did you not? 

A I don't remembe% submittinq this particular 

piece of paper in the application. 

Q You received it aa part of your efforts to get 

the· Prince William Dialysis Faeilicy, did you not? 

A I don't remember getting the minutes of the 

meetinq. 

Q ~ You know t.his was supplied to us by your counsel 

in discovery, do you not? 

A ·I don't know for certain, I can't argue. 

0 Are you saying you have never seen this before, 

you are totally unfamiliar with it? 

A I don't remember seeinq it. I can't argue 

its authenticity. 

Q Look at Exhibit 27, Minutes of meetinq of 

Auqust 22, 1979. 

A Yes. 
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Q You secured ~hat, also, as pa~t of the coD-

tinulnq effort to get the Prince Willi~m Dialysis 

Center, did you not? 

A I don't remember seeing these minutes. 

Q Go back to 26 for a moment. Look at paragraph 

number five, Mrs. Jett presented a letter from Dr. 

Greenspan requestinq an endorsement from the Chamber 

of a kidney dialysis fa~ility to be built on Davia 

Ford Roac!. Yoa, in fact, did make such a request aa ... 

se~ for therein, did you not? 

Yes. 

Q Mr. Aholt recommended the Chamber support the 

project and all aqreed; in fact, they did so agree, 

did they. not? 

A Yes·. 

Q ~hat would appear to be an accurate reflection 

of the actions taken by you and the Chamber, would 

it not? 

A Yes. 

Q And the minutes of the meeting, Exhibit No. 27, 

you see the bottom paraqraph in the first paqe, do 

you not, sir? 

A Yes. 
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1 0 President Brown called upon the Executive 

2 Director to aake a report on the proposed dialysis 

3 · center in Prince William County. 

4 That is consistent with you~ understanding of 

5 what was happening at the time? 

6 
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A Yes. 

Q The Executive reports that the Chamber of 

Commerce has been contacted by six patients or family 

membe:a. 

To your knowledge, some patients or family 

members were contactinq the Chamber during that time, 

were they not? 

A Yes. 

Q And that each indicated the hardship now involve~ 

in seeking dialysis t~eatment in Alexandria. 

You, in fact, had sent a letter around to the 

patients of Northern Virginia Dialysis Center who were 

residents of Prince William County for them to contact 

people, had you not? 

A Yes. 

0 And that statement in these minutes is con-

sistent with thae memo, is it not? 

A Yes. 
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Q Do you want to see the memo, or are you c~ea~ 

in your mind what I am talking &bout? 

A You can ask me questions about it, but if 

you are going to ask me questions, l would like to aee 

it. 

Q I will show you our copy. This is the memo 

you sen~ around co the patienta, is it oot? 

A Yea. 

Q AD4 at the t:iae, they were patieata who vel:e . 

being dialyzed a~ Ho~thern Virginia Dialysis Cantez, 

were they AOt? 

A '.rhat's right. 

Q Tu%n to the next page, the minutes of the 

meeting, 27J The Executive then intro~uced Dr. Robe%t 
\ 

Greenspan of Alexandria, Virginia. 

You weDt to that meeting, did you not? 

A Yea. 

Q So you know these minutes ara accurate as far 

as they ~eflect on the dialysis facility? 

A Xes. 

(Brief recess) 

Q I ask you to look at Exhibit·28, a letter from 

Georqe Brown, August 23, 1979r do you see that, sir? 
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1 A Yes. 

2 You received that aa pa~t of your efforts to 

3 establish Prince William racility, is that correct? 

4 A I assume I did. 

5 Q In fact, that refe~s back to the minutes of 

6 the meeting you were at, in the first paraqraph, it 

7 ties right into the meeting you weDt to? 

8 A Which exhi~it again? 

9 Number 27. 

10 A Yes. 

11 MR. BIRSCBXOP; Your Honor, at this time, Z 

12 would submit into evidence Exhibits 12, 18, 19, 22, 

13 23, 26, 27 and 28. 

14 ~HE COURT: Any objection? 
\ 

15 MR. PLEDGER: Your Honor, as to two of those 

16 I do question their acmieaion at thia time. Your 

1i Honor, Exhibit 26 is apparently the Minutes of the 

18 Executive Committee of August 14 of the Chambe~ of 

19 Commerce, and it has been the testimony of this witness 

20 that he does not recall seeinq this. 

21 1 recognize Mr. Hirschkop appaxently feels as 

22 though I qave them to him. I don't think that is 

23 accurate, this is so~ething they got from the Chambe~. 

1610 
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Exhibit 27 is the minutes of the general 

membership and the Board at Directors of the Chamber 

of August 22, 1979, and aqain, the issue, is not, I 

quass, whether Dr. Greenspan appeared there, but 

whether these are documents that he generated, and ~hey 

are certainly not. 

I would object to those. 

·Ma. PUDELLA: Your Honor, may I respoDd to that 

because I handled this. Both of these documents 

were attached to a request tor admissions durinq the 

course of discovery, and they were admitted to be 

authentic and also admitted to be public recorda by 

the defendant. 

MR. PLEDGER: The question that was asked by 

Mr. Hirschkop of the ~tness was didn't_you get these, 

or weren't these qenerated by you in the course of 

your application, which is not exactly accurate. I 

object to them on that basis. 

As to whether they are published records, I 

believe they probably are. If they are introducing 

them, at this time, as part of the public record that 

Dr. Greenspan has testified that he appeared there, 
22 

23 
so at least they are accurate in that they ahow he 
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1 appeared there on one date, and he wrote a requea~ on. 

2 another date, I have no objection for that purpose. 
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THE COURT: Plaintiff's exhibits 12, 18, 19, 

22, ·23, 26, 27, and· 28 are admitted. I have already 

admitted 24 • 

MR. HIRSCHKOPt Thank you. We are withdrawing 

29, your Honor, in case there is any question about it. 

It seems to correspond exactly with 28. 

Q Dr. GreeAsp·an, you said that when you would 

talk with Dr. Osheroff on the phone, you would hear 

screaminq in the background, is that correct? 

A I assume the timeperiod is just after he went in~ 

Q Did it change at all later during the time he 

was in Chestnut Lodge? 

A No. 

Q So during the eight months he was in Chestnut 

Lodge whenever you talked to him on the phone, you 

would heax screaminq and loud noises in the back-

g%ound, is that correc~? 

A There were loud noises, aDd one particular 

sc~eaminq woman that I could hear. 

Q Did you consider that a qood environment for 

treatment of this man's disorder, from ~hat you could 

hear? 
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1 A As I said, I was concerned that he was not 

2 getting better, tbat is why I called Mrs. Palacioua 

3 to relay my concerns. 

4 Q You were concerned that he went to Silver 

5 Bill, were you not? 

6 A I was concerned about the transfer, that's right 

7 Q You objected to the fact tha~ he went to Silver 

8 Bill, did you not? 

9 A I objected to the fact tha~ I didn't know any-

10 thinq about it. I wasn't told anythinq about the 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

transfer, and I didn't know anything about Silver Bill. 

Z was also told by Mrs. Palacioua that he had to 

get wo~se before he got better, this was their proqraa. 

Q She was a social worker, wasn't she? 

A Yes, she was my line of communication. 

Q Nothing stopped you from tyinq to contact the 

psychiatrist, did it? 

A I was ~old definitely not to talk to the 

psychiatrist. 

Q Who ~old you that? 

A Mrs. Palacious. 

Q You were so upset about his leavinq that you 

called up Dr. Dinqman a week after he was gone, did 

you not? 
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1 A I called to verify that he was transferred, 

2 because this was something I had heard, and I first 

3 · wanted to find out had he been transferred, and why 

4 and where. 

5 Q What do you mean to verify, he called you from 

a Connec~icut aDd said I'm at Silver Hill, didn't ha7 

7 A This is before he called me. 

8 Q Didn't you say on direct that's how you found 

9 out he went to Silver Hill, he called you? 

10 

11 

12 

13 

14 

15 

16 
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A No, somebody told me. 

Q Who told you? 

A I can't remember specifically, but it might 

have been Dottie or Kay. 

0 You hadn't talked to the man for two months, 

and out of the clear b'lue sky you come up with the 

knowledge he's gone to Silver Hill? 

A That's one of the things that concerned me. 

Q Now you knew at Chestnut Lodqe he had not been 

getting better, did you not? 

A From my viewpoint, he waa .not qettinq better. 

I can't tell you psychiatrically whether he was getting 

better. 

Q And you knew there were people screaminq in 
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1 the background, isn't that correct?. 

2 A There was one woman screaming in the background, 

3 and there were sounds of voices. I didn't know where 

4 he was callinq from, whether it was an auditorium, 

5 his room, or what. 

6 Q And you knew he wasn't getting medication in 

7 Ches~nut Lodge, isn't that correct? 

8 A That's what I was ~old. 

9 Q And you knew nothinq about Silver Bill, isD't 

w that correct? 

11 A Tha~'s right. 

12 0 Than how· could you, as a responsible medical 

13 person, object to Silver Hill without finding out 

14 something about it? 

' 
15 A I objected after ox. Dingman told me that he 

16 had reservations about Dr. Osharoff being transferred. 

1i Be didn't feel it was appropriate. 

18 When you objected, did you happen to have in 

19 mind that if the man got better and came back that 

20 one year period might not have run, and you might not 

21 be able to qet his medical practice? 

22 A I was looking forward to him cominq hack from 
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1 Q You had made up your mind by the time he went 

2 to Silver Bill that you wou1d not practice medicine 

3 · with him. 

4 A No. 

Q You say the nurses all knew, they were getting 

6 calls, is that correct? 

7 A Early on after be was admitted to Chesnut 

8 Lodge, nurses came to me and said they were getting 

9 calls, and was he hospitalized. 

10 Q Tell me which nurses on the unit he was calling, 

11 at that time. 

12 A I can't give you names, I believe it was the 

13 shift leader. 

' 14 0 Doctor, you have heard these nurses repeatedly 

15 test±fy they didn't kn~w where he was during that perio~ 

16 of time. ':hey heard lle was on vacation, that he was 

1; abroad, you have heard that repeatedly, haven't you? 

18 

19 

20 

21 

22 

23 
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A That•s what I kept telling them, that's proba~ly 

why they said it. 

Q -· You heard them say that repeatedly, have you not~ 

A Yes. j 

~-o Not one of them, in all this discovery, suqqestef 

that he ever called them from a mental institution, 
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1 ian•t that correct? 

2 A I don't remember her saying that. 

3 · Q- In light of that, do you want to reconsider your 

4 prior answer, or caD you give me the name of one 

5 nurse he called from the mental ins~itution? 

6 A I do not want to reconsider my testimony. 

7 Q Then give the name of a nurse he called. 

8 A I can't. 

9 Q Now you say the first visit to Chestnut-Lodge, 

10 you just had small talk, is that correct? 

11 That's right. 

12 a IsD't that tha visit you said here, sign this 

13 document making me the medical directo~? 

14 A No. 

15 Q When did you say that ~o him? 

16 A It was a later visit, and I didn't say that. 

17 0 You did bring that document for him to sign, 

18 did you not? 

19 A Yes. 

20 Q And he signed it in your presence at your 

21 request, is that correct? 

22 A 

23 

Yes. 

Well, if his mental state was so questionable 
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1 in your mind that you couldn't send him a copy of all 

2 these letters, you couldn't send him a copy of the 

3 · application, how could he reasonably sign that letter? 

4 A That's a question that we had, I had mentioned 

5 to Mr. Westerman. Mr. Westerman wanted him to sign 

6 the document, also. 

7 Q But guardians weren't appointed for him for 

a some months after that, isn't that correct? 

9 A As far as I know. 

10 Q You never had the guardians ratify that 

11 a.c:t·ion, did you? 

12 A No, but it was imperative, at that time, to 

13 have a medical director at the unit. There was no 

14 official director, and it was my understanding from 

1• Mr. Westerman that Na~ional Medical Care was concerned ., 

16 that there was no one there, no official medical 

17 director and they wanted one. t-:7hether it was me or 

1s someone else, they had to have someone at the helm. 

19 

20 

21 

22 

23 
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Q Aside from National Medical Care, you were 

content to have him sign the letter and you made no 

other effort to get official radification, isn't that 

true? 

A That's right. At that point, Mr. Westerman 

OEO REPORTING 
(7031 75 1 ·00 13 



~5.1.4 

1 vas his representative to me and that was M:. 

2 Westerman's wishes. 

3 Q Now, the second visit, you went with Mz. 

4 Westerman, isn't that correct? 

5 A I believe that is correct. 

6 0 Did you drive out together? 

7 A I don't think so. 

8 Q You said on direct examination tbat you didn't 

9 knowtbe purpos~ of that visit, do you remember that? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A As I recall, I didn't know a specific reason 

at that point. 

Q Is it your testimony that you and Mr. Westar.man 

happened to show up coincidentally at the same time? 

A No, there was a visit organized, hut sitting 

here I can't remember the purpose of the visit. 

Q ~ho organized the visit? 

A I don't remember. 

Q You said on direct examination that a week after 

you got to Alexancria, this would be early June of '78, 

Ray cffered to sell you the practice, di4 you mean to 

say that? 

A I don't believe that is what I said. What I 

said was about a week after I qot there, he was talking 

CEO REPORTING 
1703) 75 1 ·00 13 



2515 

I about sellinq, not in a very specific or official way, 

2 but he did offer in nr. official way just prior to 

3 · going into Chestnut Lodqe, but throuqhout that time-

4 period he was making statements like he didn't want 

5 to practice medicine any more. 

6 He wanted to make sure I had the first right 

7 of refusal, he's covered by National Medical Care, he 

8 didn't want the Georgetown qroup in should he not come 

9 hack, those kinds of statements. I never really took· 

ro ~hem seriously. 

11 Now the second time you want to Chestnut Lodge 

12 when Westerman was also there, you know that's not 

13 the time he sigDed the letter makinq you medical 

14 direc-tor, do you not? 

15 A I don't know that for sure. 

16 Q You know that was not done in Westerman's 

1; presence, do you not? 

18 A I don't think it was. 

19 Q So it must have been the third time you went 

20 there that he signed the letter. 

21 A Again, if it wasn't the second, it was the thi:d. 

22 Q The second and third visits were fairly 

23 close i~ time, were they not? 

1620 
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A Certainly within a month. 

0 Now the letter to Dr. Hampers that you dicta~e4, 

do you remember about when he siqned it? . 

A I would say within a few months after he qot in 

Chestnut Lodqe. 

Q That was the second or third time you saw him7 

A ~hat sounds right. 

Q So you didn't see him again after April of 1978. 

A ~here migh~ have been another visit after 

that, but I don't remember. 

Q You can't point to such a viait, can you? 

A No, I don't specifically remember. 

0 You can't remember seeing this man any time 

April '78 or later until he finally shows up back in 

October '78. 

A I can't specifically remember a visit. The 

reason for the visit, the fact of the visits were 

slowed down was the fact that he continued to look 

worse to me, and his behavior deteriorated. I wasn't 

doing him any good. I couldn't communicate with him, 

it was a waste of my time and his time. 

0 Accordinq to Mrs. Palacious, as you say, she 

told you that he would qet worse. 

.. ' 
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1 A He would get worse and that was paxt of the 

2 therapy, that his pe~sonality had to be xestzuatured. 

3 · In order to he restructured, there had to he some 

4 tearing down and rebuilding. 
-~ 

5 Q During the six month period 1 78, you made no· 

6 effort to keep him apprised of what was happening to 

7 his medical practice, did you? 

8 A There was no point to it. ~xom my point of 

9 view, he didn't understand, and that's why he needed 

10 a g-uardian. 

11 During this six months, you made DO effo~t to 

12 keep him apprised of what you were doing with the 

13 Prince William Facility, isn't that co~rect? 

14 A That's right. 

15 Q·. :_ You mentioned. two conversations with Dr. Dinqman ~ 

. 16 You heard Dr. Dingman's testimony there was a third 

17 conversation, did you not? 

18 A Yes. 

19 Q You have denied that conversation previoualy, 

w haven't you? 

21 

22 

23 

1622 

A What I was denying was the first conversation. 

The two conversations I have always had in mind was 

the conversation after he waa transferred to Silver 
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1 Hill, and the second conversation was after he was 

2 discharged ·and came back from Silver Hill. 

3 . You previously denied every talk~ng to Dr. 

4 Dinqman after ~aygot out of Silver Bill, have you not? 

5 A Again, I talked to Dr. D~ngman at the time he 

6 was coming back on visits: whether he had been 

i actually discharqed from Silver Hill or not, but I ~a4 

8 the conversation when it looked like he was coming 

9 back from Silver Hill. 

10 Q After Dr. Osheroff qot out of Silver Bill, 

11 you called Dr. Dingman to question why the man vas 

12 getting released, did you not? 

13 A I had questions based on what Dr. Dingman hac 

14 told me on the previous conversation. 

15 0 Uhy did you call Dr. Dingha.mn, who hadn't seen 

16 him in three months, and was administrator of another 

1i place? 

18 A Because, in my mind, he knew the most. He ha4 

19 been with him for many months and had intimate daily 

20 contact with him. At Silver Hill, he had a 9roup 

21 

22 

23 

session once a week, and I didn't know of any psy-

chiatrist who had anything -- I was told there was 

no psychiatrist who had any contact with him. 

• • I 
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1 If you were concerned, as you say, why didn'~ 

2 you call Silver Hill? 

3 A For what purpose? 

4 Q To find out if it was reasonable to discharge 

5 him at this time, what his mental state was. 

6 A I assume they felt it was ~easonab.le because 

7 they did discharge him. 

8 Q Did you make aDy affo~t theA to fiD4 ou~ what 

9 kind of institution Silver B~ll was? 

10 A My understanding was primarily from D~. Dingman, 

11 who told me they believed almost solely OD medicatioD. 

12 I had serious questions about Silver Hill after that 

13 conversation wi.th Dr. Osharoff in which he was reciting 

14 poetry, and just sounded to me the same way he did 

' 
15 on .drugs before, it sounded like the same type of thing. 

16 ~et you told the Executive Committee on Decembe~ 

1i 27th that Dr. Osherof~ was much improved, his symptom• 

t8 were much .better, did you not? 

19 A He felt better and he sounded, from a lay 

w perspective, he sounded happier. 

:n Q Other than talkinq to Or. Dingman, after you 

22 found out R~y was getting out of Silver Hill, did you 

~ make any effort to otherwise check out Silver Hill? 

1624 
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1 A lio. 

2 Q Did you make any effort to secure from Silve~ 

3 Baill any kind of report or evaluation of this man•a 

4 condition? 

5 A Bo. 

6 Q Row, you say you called Dr. Dingman because he 

7 had aeen him daily; Dingman didn't see him daily, 

8 Dinvman never had anything to 4o with his trea~eAt, 

9 iaa•t that coxrect? 

10 A Zf that•• the case -- he was the ward adminia-

11 ~~ato~, and it was my understandinq he was there 

12 evaxy day. 

13 Q Was he the ward administ~ata~ or the hospital 

14 adminisua toJ:? 
\ 

15 A He was on the particular ward that Dr. Oaharoff 

16 vaa on. 

17 Q Who was the treating psychiatrist? 

18 A Dr. Ross. 

19 Q You never made any effort to find out from 

20 Dx. Rosa about Silver Hill, did you? 

21 A I was told never to call Dr. Ross. 

22 Q But there ia no question now that you, in fact, 

23 called Dr. Dingman when you heard this man was get~in9 

OEO REPORTING 
(703) 75 f ·00 13 



1 

2 

3 

4 

5 

6 

i 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1i 

18 

19. 

20 

21 

22 

23 

1626 

2521 

released f~oa Silva~ Bill, no queation about tha~, 

A ~ha~••·righ~, I called him. 

Q You •aid when Ray got to Silver Bill he called 

you after he had been ~here a week or two, 4o you 

zoacall ~hat? 

A Yes. 

Q Be ~o14 you he vas qe~ting better? 

A Be was feeling better. 

Q Bia appetite ••• zoeturning? 

.A Yea. 

Q Isn't 1~ a fact tha~ a claasic aymptom of 

·this type of disorder is loss of appetite? 

A Again, I am DOt an expar~ in depression. 

Q Ian't it a fac~ that when you saw him at 

Che•~ut Lodge, he already ha4 a severe w~ight loss? 

A Be had loa~ weigh~, yea. 

Q Bi• hair had grown down to hia shoulders? 

A Yes. 

Q He had black marks on his feet from pacing? 

A I 41da't ••• hia feet. 

0 Be was emaciated aDd elaarly physically ill in 

addition to being aentally depres•ed, at that time, 

DEO REPORTING 
(703) 75 1·00 1 3 



2522 

2 A I 4i4n't ~ink he vaa aerioualy physically 111 

3 a• you dasa~ibe, when I aaw him, that came oat la~e~. 

4 Q When he called yoa he sal4 I am ••~ing lobate~, 

5 I've got an appe~te and eatiA9 1 that ••• a poaitive 

6 aign, was it Dot? 

7 Well, he vas o~erweigh~ vheD I knew hia. I 

s ~oaght 1~ waa a positive aign tha~ he was feeliDg 

9 bette~. I was glad to hear he was feeling better. 

lO AGaiD, ay par~icula~ conc8%n waa to his 

11 medical ability. As 1 aai4 before, I wanted bia ~o 

12 feel better, ~ut I was thiaking of him aoa1Dq back 

13 •• a practiainv phyaician. 

1-l Q Yoa told ~· Bzecutive Comait~e, 414 you not, 
\ 

15 that you had no question of hia medical knowledge? 

16 A At vha't time? 

17 Q On December 27th. 

18 A Bia medical knowledge at wha- period. 

19 Q At that tiae, ~ay asked you if you questioned 

20 hia medical knowledge, and you aaid no, l•n•~ ~hat 

21 co~rec1:? 

22 A I believe I ••• refarrinq to the t~e befo~e 

23 he want. ln. 
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Q D14 you feel when he came back he had for-

2 go~teD all hi• aedical knowledge? 

3 

4 awa7 f~om ae4iaine fo~ that long a pe~iod of time 

5 vlthoa~ lo•iav aome~inq. 

6 Q Yoa had a meetin9.iD August of 1979, 4o you 

1 ~•call that, with Wester.man and you~ lawyer? 

8 A 

9 Q Do you ~•call a p~ior aeetin9 you spoke about 

10 We•ter.man offa~•4 to sell you Cbe p~actice, •• you 

11 put 1~, ~· second meeting at CheetDut Lo4ge7 

12 l belieYe it was ~· secoD4 meetln9. 

13 Q 

14 RabiD to ask Bota%1s to ge~ figure• tovether for you? 
\ 

15 l ~old Mz. Rubin wha~ had taken place, an4 he 

16 sa14 in or4e~ fo• ua to consider thia we nee4e4 

17 figa~ea, ao the impetaa to gat figure• caae from ~. 

18 Rubin as ay atto~ney. 

19 Q ADd Mr. Rubin had ~••n representing you in 

20 your affaire with regard to thi• practice for almos~ 

21 a year, ha4 he not? 

22 A 

23 Q 

·1628 

lfha't•a i:~e. 

Be reviewed the aont~ac~ sen~ to you in Juna 
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1 o~ July of '78, did he no~? 

2 A Yes. 

3 Q !D faa~, ~. Rubin la a life 10D9 f~ien4 of 

4 yoara, is he notf 

5 A Yea. 

6 Q AD4 eoaeone in whoa you had g~eat confidence? 

7 A U~moat confidence. 

8 Q %D faa~, his fa~•~ is oae of the aajo~ backe~a 

9 of ~· Priaae Williaa Dialysia Center? 

10 

11 

12 

13 

14 

15 

16 

li 

18 

19 

21 

22 

23 

A Yes. 

Q Bov at the conclusion of ~h• August mee~inq, 

you are aayin9 ~-~ you were to awai~ fi9u:aa f~om 

A Yea. 

Q Iaa•t it a faa~ ~at a~ tha• meetiD9 Westerman 

aaggeste4 ~bat yoa have a p~o~ationary period for 

Bay ~o come back7 

A We ~alke4 ahout this in general ter.me, and I 

a9~aed with ~ba~, ia gene~a~ teras. 

Q Le~ •• be ao~• •peeific theD. Hot only 414 

~Y p~opoae it, bu~ you an4 you~ lawye~ •pecifically 

~eject•4 auy p~obationazy pe~iod for him to aome back. 

A ~h•~• was 4ifficul~y definin9 probationary 
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1 period, an4 one of the problema we had was we had 

2 DO objea~ioD ~o him comin9 back an4 9et~ing back into 

3 · ~he praa~ice, bu~ if you are talking about whose ~o 

4 judge vhe~h•~ he is ready or not, it is kln4 of 

5 rl4iculoua fo~ a person to come ~ack to a pxactlca 

6 and theD ask that person 1• he ~eady to practice. 

7 

8 

Q 

A 

A~ tha~ time, you rejected it, didn't you, sir7 

We ~e,ected the poaalbili~y of me making a 

9 ju4vment on Osheroff when he came hack, of me saying 

10 you are qoinq to be in the practice ox you are no~ 

n goinq to be in.the practice. 

12 If Dr. Oehexoff were ~o come back •• a function-

13 ing nephrologist, he would baYe been velcoaad ~ack 

14 

15 

16 

1i 

18 

19 

20 

21 

22 

23 
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into the practice. Por ~hera to be a period where a 

ju4gae~t waa to be aa4e by me or Dr. Tolkan, i~ just 

didn't make sense fox us to say no, you are not ready 

and you can't practice any more. What he was sayin9 

414a't make any sense. 

Q Dr. Green•pan, while all of thi• vas ~oiag on, 

tbi• talk abou~ buying the prac~ice in Auqus~, you 

had loDq been negotiating with United Health Care and 

Dr. Kia abou~ ••~~ing up a facility in Prince William 

County, had you not? 

DEO REPORTING 
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1 A Mz. May called me du~ing the aummer --

2 Q May I ia~e~rupt you? 

3 A I had bean ne9otia~ing. 

4 Q You ha4 ~een nevotiating aince Ma~ch o~ April, 

s badn'~ you, long befoza thia sumaer7 

6 A I had liatene4 to ~hei~ ~aque•t, they had 

7 approached ••· 

8 Q Tha fizat coDtac~ waa in Ma~ah o~ April, waau•~ 

9 it? 

10 A Ya•, by Hr. Kay. 

11 Q And you weren't Dego~iatinq with thaa in good 

12 taith because you Dever intended to open a facility 

14 A It depended OD what thay had to offez. What 

15 th•y initially offera4 to me, ~. type of aet up they 

16 offexed to ma vas not acceptable. ~f they had offe~ed 

1i me aoaethinq diff•r•Dt, I would have liatened. What 

18 they had to offe~, I didn't feel waa vo~thvhile. 

19 Q Dr. GreenapaD, ••• if you can anawar thia yea 

20 or no, sir. Isn't it true that you we~e coDca~Aed 

21 ~hey would bea~ you ~o ~ha punch and get an application 

22 in before you did7 

23 A Yea, they would beat me to the punch, and that 
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Ha~ioDal Medical care would beat me ~o the punch in 

Manassas, tithe~ way, ~ha~ would be i~ •. I had two 

aoncezna abou~ opeDiD9 a dialyaia unit quickly in Prince 

William County, one wa• tbe ~ac~ there waa a ve~y 

seve~e medical need for patients, aDd two ia the fact 

~at Dr. OaheEoff couldD'~ do it ~Y cont~act. 

Q Pardon me, I aakad you if you could anawe~ it 

8 yea or no, obviously I ••• wzoag. 

9 CaD you answ•r thi• yea or no: Ian•t it a 

10 fact that part of your reason for negotiating with 

11 th.m vas to stall •o they wouldn't file an application, 

12 can you answer that ye• or no? 

13 TBB COUR~a Do you want a ye• o~ no answer aa 

14 to whe~er he can answer yes or no, or do you waat an 
\ 

15 answer to the queatioa? 

16 MR. BlRSCBKOPa I want the first, your Bono~. 

17 A Bo, l can't anawe~ yea or no. 

18 .Q Did you, in fact, try an4 atall them? 

19 A Pa~t of what I wa• doing was •~alling, part of 

20 it was anticipa~ing a be~ter figu~a. 

21 Q You •aid Jay Long ata~ted to help you about 

22 that ~ime, ia that correct? 

23 A 

1632 

Yes, I called Jay Lonq for •o•e help. 
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1 Q When you called Jay Long, didn't he advise you 

2 of a ao~porate oppo~tunity problea? 

3 A. Be advised me of the problea, however, I didn't 

4 feel there vaa a corporate oppo~tunlty problem since, 

5 a9ain, we a~e talking about a Rational Medical Care 

6 uDit which I had o~ vaa goin9 to tell the parent 

7 cozoporation about it. l: 4icln • t:. see any problem i.f 

8 you aotify the people who have the inte~ee~. 

9 Q You hire4 hia because he was auppo8e41y an 

10 expert. in pJ:epa~lng ~h•.•• applicationa, 414 you not7 

11 A Ye•. 

12 Q Your own exper~ advise~ you tha~ you might have 

1:3 a coJ:porate opportunity pzooblem, did he not7 

14 A I believe that was batora I explained to him 
\ 

15 what the aituation was. 

16 Q ADd deapite that advice, you never in writing 

1i tried to app~i•• Ha~ional Medical Care, Dr. Oaheroff, 

18 or D~. Oaheroff'a repreaenta~ivaa of the application, 

19 of all the letters you were aendin9 out, or any of 

20 those activitiea, did you? 

21 A That's incorrect. I notified -- in wri~in9, 

22 ~hat'• correc~. I didn't notify anybody in writinq. 

~ z did it o~ally. 
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1 Q Yoa have heard Dr. Hampers• taa~imony that when 

2 you saw him in Roveabe~ you asked him don•~ rehire 

3 ~his man, force hia ~o sell ~o me, you remember that, 

4 4on'1: you? 

5 A I reaember his ~·•~tmony, I disagree vitb it. 

6 Q How --

7 A (Interposing) Dr. Baape~• had a conflict of 

s ln~e~e•t himself in that I was »ecoaing a fairly 

9 formidable competi~or to hi• ou~fit. 

10 Q Bow could you be a coape~i~o~ to D~. Hampers 

11 and· no~ be a competitor to Dr. Oshe~off? 

12 

13 

14 

15 

16 

1i 

18 

19 

20 

21 

22 

23 
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A Very simple. 

Q Bow simple? 

A Because ~he dialysis unit in Northern Virginia 

waa owned by Rational Medical Care. We are talking 

ahou~ the sourae• of income ana the patients, Prince 

William was an open unit, therefore professional feaa 

cou14 have been a~tained by Dr. Oaheroff if he ha4 

applied. ~he profits were to go to National Medical 

Care, ~he sixty peraeDt of the profits, ~he forty 

pereen~ of the profi~a that Dr. Osharoff ha4 obtained, 

•• far as I could eee, ~hat was about to qo because 

ano~her corporation was qoing to qat the provider 
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1 numb•~ in P~ince William Coun~y. 

2 Q Wi~~ raga:4 ~o D~. Oahe~off, that's what 

3 happ•ned anyhow, aomeone el•a got ~he provider 

4 naabe~, ian•~ that t~ue7 

5 A ~ha~'• what happened, but Ba~ioDal Me4iaal Ca~e, 

6 hia own cozpora~lon waa trying to get the provider 

7 number to do the same thin9 % aa alleged to have 4ona. 

8 Q Bu~ ha waaD't payiDg any of them a aalary, 

9 was he? 

10 A Who, Ra~ional Medical Care7 

11 Thia co~po~ation. 

12 A Ho, be wasn't. 

13 Q The only income you were derivin9 ia what that 

14 aan waa paying you in 1978, ian•~ that aoxraat? 

15 A 

16 Q And you were ••~ting up ~his facility on cime 

1; for which he was payin9 you, ian•~ tha~ correct? 

18 A ~ha~'• incorrec~, I can•~ say that I worked fo~ 

19 him 24 hours a day. 

20 

21 

22 

Q You used a list of his patien~s with your 

application, did you no~? 

A AGain, you are dealing with hi• aDd whoae 

patien~s. I used a list of pa~ien~a who currently vex~ 
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1 being 4ialyze4 at the No~~he~n VirgiDia Dialysi• Cent•~~ 

2 Q You ma4e·appliaation on Rorthe~n Vi~qinia 

a Dialy•ia atatione~y, 414 you Dot? 

4 A Yes, 1 414, which vaa not bia. 

5 Q You ~•ferxed to we a11 ~he time in ~hat 

6 s~ationary, ian'~ that true? 

7 A Yea, % ·414, an4 the rea•on foz doing that was 

8 ~·fact, aa 1 aai4 befo~e, ul~imately.froa eithe~ 

9 o! two ways, i~ xeally didn't matter, if D~. Oaharoff 

10 came back as a func~ioning neph~ologist, he would be 

n welaome an4 the unit would he f~oa me into the p~actiaer 

12 if he 4idn 1 t come back, I was to purchaae the practice 

13 anyway, ao to me 1 t did no't aa t tax. 

14 

15 

16 

li 

18 

19 

20 

21 

22 

23 
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Q And the majority of the staff you listed in 

the application were un4ex the employ of National. 

Medica~ Care in the aenter in which he had been 

meaical director, isn't that corxec~? 

A 'l'hat•a right. 

Q Wha~ abou't the social woxker, 'tbe social worker 

is someone who vo~ked for Ray for years, ian•t that 

correct? 

A 

Q 

'l'hat•a right. 

You didn't meet heJ: until you came to work in 
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1 his p~actice, isn't tha~ aorxec1:? 

2 A Yas. 

3 Q ~he dietiaian, same thing, xigh~? 

4 A Yes. 

5 Q ~he nurses, aame ~in9, xigh~? 

6 A That's ri;hi:. 

7 Q You listed all thoae people to go to work tor 

s 7ou, 414n'~ yoa7 

9 A I didn't liat ~he nu~••• specifically by naae. 

10 ~he 4le1:ic1an aa4 social worka~ was part time, an4 the 

11 jol:i ~hey have now is part time, so there is no in-

12 consistency abou~ working part time in bo~ places. 

13 Q How you suggested in an answe~ a minute ago 

14 ~-~ while it would haYe been an open facility, he 

15 could have coma down there, do you recall saying that? 

16 A I aaid ~-~ at ~· Executive Commit1:ee meeting 

1i in December, by the way. 

18 Q Haven• you, in fact, tes~ified under oath that 

19 a~ the time you filed that application you had not 

20 made up your mind whether it would be an open or 
21 closed facility? 

22 A Tha~'• coxraa~, a~ the time I filed 1~. Tbe 

23 decision was arystalized at the full board meeting 

of the BSA. 
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1 Q At the time you filed ~he application, while 

2 you ••~• in hia employ, i~ vas no~ clear that he 

a · could haYe coma down the~a and followed his patien~s. 

4 A AGain, ~he uni~ would ei~a~ have been in our 

5 prac~ice if he had come back, or he would have sold, 

6 so it: was a aoo't point. 

7 You •aid there ware two ~eaaons in your meeting 

s with Hampers tha~ you ha4 for getting a aepa~ate 

9 facili~y in yo~ own namer one, you coul~n't have 

10 followed your patients if someone else had opened up 

11 that faaillty. do you recall tha1:.? 

12 A If someone opened a closed unit I couldn't 

13 follow the pa1:i.enta. 

14 Q And you were prodded by your lawyer because you 

15 coul4ft 1 t remember the ,second xeaaon, and you finally 

16 remembered you ware negotiating the puxahase of Ray~• 

1; practice, and you wanted to protect the practice 

18 avaina~ someone else opening a unit down thexe. 

19 A Yes. 

20 Q Row woul4 it hux~ the practice if someone opened · 

21 a unit down theze7 

22 A It depends, in one respect, whether it was an 

23 open o~ closed unit. If it waa a closed unit, those 

1638 
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patients would have !:teen lost, if 11: waa an open unit, ,~, 

it wouldn't have hu~t a bit. It would help the patient 

•inca ~hey wouldn't have to t:ave1 and we vou14 do 

the travellinq, whiah 4i4n't bother ••· 

Q If 1~ was a cloaed unit, would he be any more 

hurt in ovnin9 the practice than you would have been 

hurt in owniD9 tba practice? 

A 

Q You said you waDte4 to protect the practice 

because you thoug~you might own i~. 

·A Yes. 

Q An4 you •aid if someone were to ope~ a unit in 

Prince William County it would hurt that practice. 

A Yea. 

Q It would equally hurt the practice whether he 

owned ~t or you owned it, if it was a closed unit down 

~ere, wouldn't it? 

A - If we are both in tha same practice or different 

praaticea? 

Q Regardless of who owned tha practiae, Oaheroff'e 

practice would have been hurt if someone opened a 

cloaed unit down in Prince Williaa County. 

A If he were not admitted to the unit, that•• ~1~ 
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1 Q Bvaa opening aa open unit, it probably would 

2 have hu~~ the practice, would it not? 

3 . 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1i 

18 

19 

20 

21 

22 

23 
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A Wall, you would have to define how i~ would 

Q People like to be treated by the physician at· 

A Not neaasaa~ily, they like to be treated by the 

physician -- tba~'• really not the caae, it is aore 

pe~aoDal than tha~, people have a very cloaa relation• 

ahip to the doctor who treat• tbem, it ia not juat 

whoever is the medical director. 

Q ·Mr. lfalbot, ~he gentleman you put on the stand 

the other day, you heard him aay Dx. Xia waa hia doctor, 

di4n't you? 

A Ye8. 

Q ID fact, while Dr. Kim was his doctor, you qava 

hia one of thoae forma to sign, didn't you? 

A I 9ava him a fora because I was reaponaibla 

for him, at that time. 

Q And you gave D~. Goldberger's patients forma 

to a~gn to chooae you, didn'~ you? 

A lio. 

Q Goldberger ha4 patients in that unit on 
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1 dialysla, 4idn'~ he? 

2 A ~h•~• we~• patient• in ~he uni~ who p~eferrad 

3 to be followed by Dr. Goldbe~t•~. 

4 Q ~hey were patient• tha~ Dr. Goldberger had 

5 b~ouqht ia~o tha~ unit fo~ dialyaia. 

6 A '!hat•a ~igh~. 

7 Q AA4 you -gave Cboae patient• you~ form ~o •iga, 

8 414a't you? 

9 -A Ro. I waa ~eaponaible, a~ that point to all 

10 tho•• patients, I fel~, and if I waa not ~eaponsible, 

11 I wanta4 the patients to tall me. I had &D obligation 

12 to each of thoae patien~• to be the%e if they wanted 

1a ••· ~hare were pa~ient• vho had p~efe~enc~•, I knew, 

t4 to D~. Oaheroff, Da. Co14bezger and othe~ doctora, but 

15 I 4i4n'~ know which was which at ~hat point. I ex-

16 plaine4 to them if ~ey signe4 i~ they would have a 

17 preference for mer if they 4i4a't, they wouldn't. l 

18 was not ~ea4y to abaDdOD the whole flock or any Dew 

19 pai:ieD -t. 

20 

21 

22 

23 

Q 

Q 

Q 

Have you a pa~ieDt Eva Allen? 

I believe ao. 

Bva Allen waa Goldber•• patien~, waa. ahe not? 

I was re•ponaible for Bva Allen in the dialysis 
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1 uni~, and had been seein9 her aany time• fo~ many 

2 weeka, an4 ••• responsible until Eva Allan aai4 I 

3 . 

4 Q Yoa ••~• ze•ponaible becau•e·you had been 

s ae41ca1 4i~ecto~? 

6 Ro, becauae I ha4 been aeeing the patient, and 

7 ~•z• vaa aa o~-goin9 zelationebip vl~h those patientse 

8 MR. PLBDGBBa Youz BODOZ, 1 have to enter &A 

9 objectioD ~o aaking about patient• like Bva Allen now. 

10 lf counael wan~• to puzsue ~hat, then I will produce 

n the•• pa~ienta ao they caa testify as to why they 

12 aade .a ae~~ain choice. 

13 Yoa have to aake some kind of aelectioD, and 

14 •• have ~ie4 to preaent a c~o•• aaction. Aa a 

15 mat~•~ of fact, last Wednesday, 1 take tba~ back, last 

16 Monday when counsel wanted to know which patients we 

17 were goiaq to call, ao he could be prepared, and he 

18 vaated to know by Wedneaday evening, l told the Court, 

19 at ~at time, what ay problem waa, it va• difficult 

20 ~o wo~k out achedule• and know who could appear an4 

21 when. Beaaaae we di4 not know by Wednesday·evening 

. 22 Hi•• Iahoff could be p~aaent ~o teatify today, 

23 •he was barzad froa tee~ifying because we didn'~ tall 
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1 hia about her. 

2 I 414 no~ list all these other patients, and 

a I have not aought to briag thea. If •• are going to 

4 talk &bout individual patian~a, and let•• talk a~out 

5 this Bva Allan ana wasn't ahe aoaeGody elae•a patient, 

6 l will be happy to bring Bva Allen and any o~her 

7 patient tha~ he wants so tha~ can come ~efore ~· co~~ 

8 ~BB COUR~• % don't believe Bva Allen vas 

9 mentioned on 4ireat ex~aation. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. BlRSCBKOPa Be went into how careful he 

waa· in checking, and l just wish to show -- I haYea•t 

heazd a valid objection, I have haa~d a speech. 

TBB coua~a Let me decide vbether it's valid. 

HR. B% .. CBKOPt WBll, I don't know what his 

obj. ection is. 

HR. PLBDGBRa Beyond the scope of 4irec~ 

examination. 

~BB COURT1 Your objection ia sustained. 

Q You did aay on direct examination you were very 

ca~aful about givinq these fora• ou~ so you would 

kDow who•• pat:ie·nta t:hey are, did you no1:? 

A - I wanted to know if the patieni:a had pZ'efezenc:ea 

and what ~ha prefe~ences ve~e. 
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1 Q You hea~a M~. Tal~o~ ~estify Dr. Kim was his 

2 4oa~o~, 414 you not? 

3 A Ye•• 

4 Q In fac~, you knew Goldberger and Kim had 

5 patients ~·~• in the facility, did you not? 

6 A I kuew thexe we~e pa~iants ia the facility 

7 who prefe:rad to have nr. Gold~a:vex aa4 Dr. K~ as 

8 ~·1~ phy•laian, aDd I c•~~ainly respected tha~. 1 

9 414a 1 t kDow •pacifically what waa what ana until 1 

10 was told, I continued to feel ~asponaible for thea. 

11 Tha~ 1• wha~ l ·wanted to find out on December 12th. 

12 

13 

14 

Q 

A 

Q 

You g·ave the form out to eve~ybod.y, 414 you Dot? 

I gava it out to every patient who waa there. 

YOu had i~ attached to aoae of the charta 

t5 when they weren't tb~re, isn't that co:ract? 

16 No. 1 41dn~ want that to ~e given to the 

17 patients unleaa I gave it to them in •• benign a way 

18 a• pos•ible, although I would have cho•eD other 

19 ci:camataDaes if I ha4 an opportuni~y to. 

20 Q You aay sometime iD Oc~ber R~y •ta~te4 coming 

:H back, is that corJ:act? 

22 

23 

1644 

A 

Q 

!'ha't'a correct. 

You didn't see him mo~e than a couple of times 
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1 OJ: a couple of weekeD4& in October, ian • t: that: correc~1i I 

2 A ~hat ia proDably co~raet. 

3 Q At no time·in the autumn of '79 waa ha ever iD 

4 you~ homa a9aiD, isn't tha~ correct? 

5 A 

6 Q In faa~, yo• onl7 aat 4own and ate with him 

7 once, ian•t ~·~ aor~eet7 

8 

9 

10 

11 

12 -

13 

14 

15 

16 

1i 

18 

19 

20 

21 

22 

23 

A 

Q la fact, you never ate with hia that time, 

ian'~ tha~ correct? 

Ro, I finished my lobster, it was very good. 

Q D14n'~ you ~et a buzzer on your little beep•~ 

and before you at• you ran out? 

A Ho, I ate tbe lobster, I like lobster. but l 

had to aee a patient. ' 

Q Do ~ou remem~er baing asked about that in 

your deposition? 

A 

Q 

A 

·Q 

A 

Q 

A~out the meeting? 

Do you xeaea»er being deposed? 

Yea. 

A year ago? 

I think it vaa about a year ago. 

would your memory ~· he~ter a year aqo than 
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1 1~ ia today if you think abou~ events oacur~ing in the 

2 autumn of 1 79? · 

3 A It probably would. 

4 Q Le~ ae 90 ~ack to United Health Care. You 

5 navotiate4 wi~h ~em over a pe~iod of several month•, 

6 414 you no~? 

7 A % don't know it ~·· that lonv. 

8 Q You, ia fac~, dida'& give them a formal re-

9 jectioD until you had you~ application all prepared 

to and ready to file, iaa•t tha~ ~ue? 

11 'that'• tzue. 

12 Q Bow, you testified about a meeting with Dr. 

13 Bamp•r• at the airport, do you remember that? 

14 

15 Q When wa• that meeting? 

16 A · 1 woul4 CJUe • • Hovember. 

17 Q Koveaber 19797 

18 A Yes. 

19 Q That's ~· meeting which Hampers •aid you told 

20 him not to reappoint ~· man, and you deny that 

21 occurred. 

A 

23 Q 

1646 

lfhat•s riqht. 

At ~hat meeting, you say Hampers told you not 
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1 ~o let Ray see patienta, do you recall that? 

2 A I don't ~acall at that meeting. My ~ecollaction 

3 1~ waa one of several telephone calla we had. 

4 Q When di4 tha~ happen? 

5 A This was a%oun4 the same perio4. We ha4 

6 aonver•ations Octobe~, Hovembe~ from h•~• to Boaton, 

7 and that was one of his instruction•. 

8 Q Do you .recall oa o~ about Oc~ober 29th aome 

9 letters were v~itten to Bampera by aoma nuraea in 

10 'the UAit? 

11 A 

12 Q Do you ~acall the ~olkan inciden~ when Ray 

. 13 said I want to make rounds? 

14 A I wouldn't classify it aa the Tolkan incident. 
' 

15 I thouqht it was a ••~ioua incident. 

16 Q Do you recall ~at happened before the 

ti November 29 lei:~e:w:• went to &aapera? 

18 A The AUrae• lettass you axe xeferzin9 ~o? 

19 Q Yea. 

20 A I never knew the nurae• -- when the nurses• 

21 letter& went 'to Dr. Hampers. 

Q Didn't you say on diraa~ examina~ion you fouD4 

23 out about the letters right af~er they we~• written? 

OEO REPORTING 
1703). 75 1 ·00 1 3 

16 7 

----' 



2543 

1 A Yes, but I didn't know whe~he~ they were aeDt. 

2 Q You know you had al~eady ~old Ray he couldn'~ 

a· see patients on the unit at tha~ ~~., iaD't that 

4 c:a~rect? 

• 
5 A Tha~, 1 can•t.:emember. 

6 Q It was December 12th you were fire4. 

7 A That, I can remember. 

8 Q The refuaal to let Bay aee patients happened 

9 at least two weeks before that, didn't it? 

10 A It ••• about two weeks. 

11 It would have preceded Hampe~• receiving aDy 

12 letters from these nurses a»ou~ Ray. 

A 1 don't know when the letters vera sent. 

14 Let's assume they vera written on the 29th of 

15 B~vem~er, which ia the data they say. It woul4 have 

16 been before Hampers received those letters, wouldD't itP 

1i A If they were sent on November 29th, would that 

18 ~· before Dr. Oaharoff was reat~icted from the unit? 

19 Q lt would have been after the time that Oaheroff 

20 was restricted from the unit. 

21 A If that's the case, I suppose it would be. 

22 Q l am asking you what Hampers would know about 

23 Ray's medical condition, other than what you told him? 
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1 A Prom what Pat Shine told Mr. Shalaba and other 

2 people at Hational Medical Ca~e. 

3 Q Pat ShiDe only knew what you told her, ian • t 

4 ~bat correct? 

5 A Obviously from a medical standpoint, she did, 

6 ~ut he also had observation•~ 

7 Q During the ten mon~ha that aay vas away, she 

s didn't have any obaerYationa, 4id she? 

9 A I am talking about after he came baak. 

10 Q Wha~ about the ten months he vaa gone? 

11 A No, she had no observations. 

12 Q ~he only one at that unit who knew anything 

13 about that man•a mental condition was you. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 'l'hat•a ccrrec't. 

Q AD4 the only one who Dr. Bampara could get any 

information about hia medical treatment or his medical 

condition while he va• gone waa you, isn't that correct 

A Unless he inquired directly to Chestnut Lodge 

aDd the doctors there. I asaU.e they would give that 

infonaation. 

Q ADd if Dr. Hampers said he aid not, and he 

relied on you to tell him 

MR. PLEDGER: I have to object to that. That 
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1 is no~ Dr. Hampers• testimony. 

2 TBB COUR~t Bven if it is, the form of the 

3 question is improper. 

4 The question is withd%awn. 

5 MR. PLEDGERs I un4erstaA4 that. I object to 

6 our trying to characte~i•• what is in a deposition 

7 that has be•n offered into evidence. If counael wants 

8 to pose a queation based OD that, .let 1 8.pose it baaed 

. 9 on that. We have had several questions that are 

10 supposedly base4 on somathin9 in the deposition, we 

n never qat a page or statement. I think if we a:e 

12 goinq to use queations in that fashion 

13 Ma. HIRSCBKOP: I have been ~ery specific aa 

14 to pave and statements. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1650 

\ 

Q If I may, in October,you saw Oaheroff on one 

or two weekends, is that correct? 

A Yes. 

Q When was the conversation at the LoDater Shed? 

A Probably it was in November sometime. 

Q Was t:hat on a weekend? 

A I don't remember. 

Q-:. Ray was diachargecl from Silver Bill November 1st 

does that meet with your recollection? 
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1 A Be never told ae tha~ he waa discharged. I 

2 heard that. I don't know how I heard that. 

3 Q Prior to November, you had only aeen bia on 

4 one or two weekends. 

5 A 

6 Q And nothin; specific happened on those waakenda, 

7 did it? 

8 A Not tha~ I aan recall. 

9 Q In November he came back and you only saw h±a 

10 a day or two at a ~iae during the first week in 

11 November, is that correct? 

12 

13 

14 

15 

16 

1i 

18 

19 

20 

21 

22 

23 

A As I recall, during·~he month of Rova~er, I 

can't really break down the month specifically. I saw 

him on the two occasions I ~en1:ioned, and I al.ao saw 

him in the unit. 

Q You didn~t see him every day in the unit, 414 

you? 

A No. 

Q In fact, after you barred him from the unit, 

he didn't come on the unit a9ain until the day he 

fired you, isn't that ao~rect? 

A As far as I recall, after the time he wa• told 

that he. should not he seeing patients until December l, ~, 
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I aaa•~ remember seeing him on the unit. 

Q Your total observation of him was du~inq 

~is ~ree or little bi~ more week pe~iod in Hovembe~, 

ian•~ tha~ correct? 

A The timeperiod up until I waa fired, I 4i4n't 

••• him on the unit, z aiqht have seen him around in 

the office, or here and there. 1 can't make the 

•~atement I did not aee him for that long. 

Q You can't tell us that you 4id.in fact see him 

between the time you told him he couldn't make roun4•, 

ao•etime the and of November, and the time you were 

fired? 

A I can't. s.ay definitely I saw himr I can't 

say defini~aly I didn't. 

0 You know you didn't have any conversations of 

substance with him during that period, isn't that 

correct? 

A I didn't have any conversations of substance 

he fore. 

0 The day you told him you cannot see patients, 

that waa a conversa~ion of aubs~ance, was it not? 

A X didn't tell him that. 

Q What did you tell him? 
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1 A The background ot the incident was the tac~ 

2 that l did no~ think he would be attempting to see 

3 patients without soma kind of a medical recall. 

4 Q Dr. Greenspan, I thought I sai4 what did you 

5 tell him. 

6 A I didn't tell him anything. 

7 Q We11, there came a time when he txied making 

a Z'oun4a. 

9 A Yes. 

10 Q And you came on tbe unit and you dian•~ tell 

11 hta.anything when he said he wanted to make rounds? 

12 A ~o. 

13 Q Bow come he didn't make rounds? 

14 A Dr. Tolkan called me and told me that Dr. 

15 Oaheroff was going to make rounds. Aa the acting 

16 medical director, what should I do, and I had told 

1; Dr. Tolkan previoualy that it was my instructions from 

1s Dr. Hampers that he should not be making rounds on 

19 pa tien ta • 'rhi a w a a betv·een me and Dr • To lkan , and I 

20 believe it might have been Pat Shine. 

21 Q Is this a party phone call you had? 

22 A I am talking about the people who knew of this 

23 ai~uation and the conversation between me and D~. 
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1 Tolkan, it was our instruction he ahould not be making 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1i 

18 

19 

20 

:H 

22 

23 

1654 

rounds, ana he shouldn't be making rounds. Then I 

called Dr. Hampers after that to aay, to tell him Dr. 

Oaherof! was making rounds, does he still concur with 

his previous atatemen~ that Dr. Oshe~off ahou14 not 

make rounds. Dr. Hampers told me yes, the inatruc~ion 

was the sama, he should still not be making rounds. 

Q You were supposed to be out of ~own tha~ day, 

were you not? 

A I was hopinq to go to a meetinq on diabetes and 

eye 41sease in Hew York. 

Q When you qot the call from Dr. Tolkan, you 

then went to the unit, did you not? 

A I don't remember. 

Q You don't remember going to the unit that day 

and telling him that he could not make rounds, that 

Dr. Hampers did not want him to make rounds? 

A I don't remember ~hat. My recollection is ~ha~ 

I told Dr. TolkaD that that was the caae. 

Q Dr. Tolkan was at the hospital. 

A I think he vas at the hospital, he might have 

been home. 

Q ·· Dr. Osheroff was at the unit, as far as you know 

OEO REPORTING 
(703) 75 1·0013 



2550 

1 A As far as I knew, yes. 

2 Q AD4 you were the acting medical 4irecto~, nov 

a how waa he supposed to find ou~ ~hat Dr. Bamp•~• 

4 didn't wan~ him making roun4a? 

5 A That was the problem. I aade a aiataka and l 

6 really should not have let nr. Bampera pu~ •• 1D the 

7 middle. I should have told Dx. Hampers if yoa 4on•t 

s think he shoul4 be aaking rouAda, you tell hia, don't 

9 put me in the middle. 

10 I didn't ~ink the aituatioD would Decoae a 

11 zoaai.i ty, bec:auae I didD ''t think he would waa t to 

12 make rounds until he had talked about the pa~ienta 

13 with us. 

14 Q I am just t~ying to fiAd ou~ very simply, if 
\ 

15 you we~a home and 'rolkaA was at. the hospital, and 

16 Oaheroft waa at the unit, and you ware the medical 

1; director, how was, he supposed to find out that day 

18 he was not supposed to make rounds unless you told him? 

19 

20 

21 

22 

23 

A It waa my understanding Dx. Tolkan waa going 

to tell him, since he had called nr. Tolkan and D~. 

Tolkan asked me what should ~e done. 

Q DOJOU deny that you told some of the nukaea, 

at that time, that they were not to taka o~dexa f~om 
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1 Dr. Osheroff? 

2 A I beliav• I did tell soma of the supervising 

3 n~aes that at ~is point those a%e tha ina~~uctiona. 

4 Q At that point, you ware hia employee an4 fully 

5 salaried by h1m, were you not7 

6 A Yes. 

i Q At that time, you already ha4 a good indication 

s he wasn•t going to get his p:ivilages at Alaxand~ia 

9 Hospital, oz his privileges woula be auapan4ad, did 

10 you not? 

11 A lt depended on whether he started seeing 

12 pa~ients. It was something that Dr. Baut no~ I wan~ed 

1:1 to c,;et into. We hoped he wouldn't ••• patianta until 

t4 there would be aoaa kind of adaptation pario4. 
\ 

15 Q By the and of November, you ha4 it pretty clear 

t6 in you~ mind that if he t:ied seeing patients at 

ti Alexandria Hospital, his privileqes would be suspended? 

18 A Yes, I knew that. 

19 Q Why didn't you ait down with this man, who was 

ro you~ employer, who paid you~ sala~y, and who was back 

21 a month at that point, and say if you try to see 

22 patieats they a:e going to auapend your p:ivilegea, 

23 why didn't you give him some waxning? 
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1 A aecauaa I didn't think he would txy to see 

2 pa~ienta, you don'~ juat walk into a hospital aDd 

3 ata~t aaeing patieata without ~alking to ua. If he had 

4 aoma to ua and aaid let's ~aviaw ~· patients, let•• 

5 talk a~out the hiatoxy of these people, then it woal4n' 

6 have beeA a problem fo~ ••· I didn't expeat him to 

7 walt• in the hospital without any·review whateoeva~. 

8 I 4i4n 1 t ~Dk it wa• Daaaaaary to wo~~y &Gout it. 

9 Q Whea he called »~. Tolkaa, you ha4 a pxatty 

10 9004 indiaa~ion he wanted ~o see patienta. 

11 A That's why I got ve~y conce~ned at that point. 

12 Q If you weze so conaerna4, why 4i4A't you tell 

· 13 the aan, look, if you go to the hoapital and ••• 

14 patients, ~ey aze going to suspend youz privileges? 

lfi ~-HR. PLBDGBaa I realize thia ia cxoas examinatio • 

16 and you can jump fzom one subject to another, but he 

1i ia aakinq firat about p~ivileges and the hospital, then 

18 we go back to the dialysia facility, and now we a~a 

t9 back to p~ivilegea at the hospital. ~hia queation 

20 haa bean aakad an4 anawaraa. 

21 xa. BXRSCBXOPs ~our Honor, all I need the 

22 hospital fox ia the privileges, the dialyaia facility 

23 is the point ia time. Once Dr. Oshexoff tried seeing 
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1 patien~s at the dialysis facility, it i~ perfectly 

2 obvious he might try to see them at the hospital. 

3 Why didn't this employee in the man's pay evex warn 

4 ~a man if he tried seeing patients, they would 

5 suspend his privileges. Be can answer that question. 

6 ~HE COURT: Objection is overruled. 

7 A After that incident that you just pointed out, 

8 I didn't aae him any more. 

9 Q Docto~, he was a phone call away, wasn't he? 

10 A Be was coming and goinq, and that t~eperiod, 

11 he was really not -- I ~ not sU%e I even knew where 

12 he lived. His house was being refur»ished and he 

1~ lived in temporary quarters and was spendinq a lot of 

14 time elsewhere out of towA. 

' 
15 Q couldn't you have said to Dottie, I would like 

16 to talk to Dr. Osheroff, or Kay, you could have 

1; done that, couldn't you? 

18 

19 

20 

21 
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A It's something I could have done, I don't deDy 

that. It was a difficult situation for me to be in. 

Q You made no effort to let him kuow the knowledge 

~~at you had gotten from Dr. Baut, isn't that true? 

A 

Q 

That's right. 

Didn't you say a few minutes ago you think you 
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••• him around ~he office from the time of tha~ incident~ • I 

with 'l'olkan un~i.l December 12th? 

A I might have seen him in or ou1:. 

Q Well, lf you saw him, you could have said, D~. 

Oaheroff, I would like to talk to you for a minute, 

c:auldn't you? 

A z coulc! have. 

Q But you chose not 1:o, didn'.t you? 

A It's not tha~ I choae not to. ~he conversation• 

between me and Dr. Oaberoff du:inq that timeperiod 

was· just as a~anqe a• it had been before, and I aa 

DOt sure the meaning of those conversations would have 

been received. 

0 Did you have any arguments with him during that 

. period? 

A .Which period? 

0 Durinq the period November, 1979. 

A I didn't have arguments. 

0 He aou9.ht you out to go to the Lobster Shed 

to have lunch or dinner, did he not? 

A Yea. 

Q That was his idea, wasn't it? 

A Yes. 
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1 Q And he said to you, Dr. Greenspan, I want to 

2 coma and practice, did he not? 

3 A Yes. 

4 Q You could have told him then Bampe~s doesn•~ 

5 want you back, and Baut may lift you~ privileqes, you 

s · could have told him any of these thinqs, and chose not 

; to tell him, didn't you? 

8 A D~. Osheroff was carryinq the conve~sation, 

9 he was talking about personal problems. I could have 

10 done it then, that.' a right. 

11 . 'Q Be did say to you, according to your own direct 

12 examination, I want t.o come back into practice. 

14 

15 

16 

1i 

18 

19 

20 
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A Yes. 

Q Now, you were here when Dr. ~olkan testified 

that Ray tried tal~'to Tolkan, I want to come back 

to practice, and Tolkan sat there quietly and didn't 

answer, you heard that, didn't you? 

A Yes. 

Q Is that what you did when he said .I want to 

come back into thepractice? 

A I made an effor~ to talk about the thinqa I 

thouqht were important. 

Q Wasn't it important to you to sit him down and 
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wi~h you and say Ray, I would like to know what your 

medical eondi~ion is: you didn't do that, did you? 

A I didn~ ask him about hia medical condition, 

ai: i:ha~ time. 

Q Wasn't it important to you,. when he aaid I wan~ 

to come back to practice, to aay, Doctor, we ouqht to 

sit down and qo over the patients firat, you 4i4n'i: 

do that, did you? 

A I was qoinq over patient information, medical · 

eype information that was just not responded to. I 

would talk about a.patient in the unit, and medical 

problems, and the response would be I've got to set up 

my house: which were reasonable responaes, but it ju•t 

told me it was goinq to be a lonq time before he was 

cominq back. 

0 You saw him on the unit at various times in 
I 

the middle weeks of November goinq over patient charta, 

talkinq to patients, readinq a manual, did. you not? 

A Yes. 

.o You could have iOne up to him then and talked 

to him, could you not? 

A I said hello. 

Q That•s not talking about patient information, 

is it? 
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1 A He was reading what I felt, were in some 

2 respects, appropriate types of things. He was reading 

3 the Washington Manual, which is really a medical 

4 student review, and I felt that was appropriate. 

5 Q It is more than a medical student review, it 

6 has all the current drugs in it, doesn't it? 

7 A I can't say all the .current d:ugs. 

8 Q It is published every year or twice a year so 

9 it can stay current, is it not? 

10 A That's true. 

11 If you have been oat of the practice for a yea~, 

12 it is one of the places you should go to see what new 

13 clruqa there are in your specialty? 

14 1\.:c As an internist, not as a sub-specialist. It ia 

15 a general medical review for internists and residents. 

16 0 It has a section on nephrology, does it not? 

li A It has a section on nephrology that interns 

18 should know, not that a nephrologist should know. 

19 

20 

21 

22 

23 
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Q The section on nephrology includes new drugs, 

does it not? 

A I would assume it does. I thought that was 

appropriate at that stage. I had no problem with that. 

Q Now you testified on direct examination about 
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these bylawsr you drafted the bylaws from another 

canter, did you not? 

A I would like you to define the term drafted. 

0 ~he final set of bylaws waa typed up iD ~ha 

unit, who typed it? 

A The final set, I believe, Mabel Lowrey typed, 

ahe vas a secretary at Northern Vi~ginia. 

0 And she typed it from aomethinq you gave he~, 

isn't that correct?. 

A I don't recall whether I gave it or Pat Shine 

gave it. In fact, now, I remember, Pat gave me the 

DuPont bylaws. I crossed out DuPont Circle, put in 

Northern Virqinia: crossed out the par~icular names 

that I mentioned, and qave it back to Pat, and that 

was it. Then she gave· it to me to sign. 

Q You were the one who chose to leave in there the 

section that closed the staff to everyone but 

Georqe Washington, isn't that correct? 

A When I read it, I thouqht it was a pre~ty good 

idea. I didn't think to myself, at that point, I am 

goinq to chanqe Dr. Osheroff's contract or anything 

like that. I just thought this is what Georgetown 

was qoing to do, and they have been successful, so thi: 
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1 is wnat we should do. 

2 Would you answer my question? 

3 A I aid. 

4 Q It was your choice, wasn't it? 

5 A To leave it in? 

6 Q Yes. 

7 A It was my choice because I signed it, and Pat 

8 Shine's choice because she signed it. 

9 Q With regard to the medical staff bylaws, the 

10 medica2 director is the one who was basically in 

11 charqe of that, isn't that correct? 

12 A I don't understand what you mean in charge of 

~ the bylaws. You promulgate bylaws~ 

14 
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Q The medical director is the one who promulgated 

those bylaws, isn't he? 

A I was responsible fer the bylaws since I was 

the acting medical director. 

Q And you wanted that in to keep the Georgetown 

people. out, didn't you? 

A 

Q 

it not? 

A 

That is what I was thinking as I was read~ng it. 

To that extent, it was a closed facility, vas 

That's right. ~ell, unless those people from 
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1 Georgetown could get privileges at GW. ~here was one 

2 particular pe~son I know who did have privileges at 

a· both hospitals, who would have fallen into that 

4 category. 

5 0 They had to be on the staff of George Washinqton. 

6 A Yes. 

7 Q Now, you •ay after the bylaws were drawn, you 

a stuck them in the drawe~, did you not? 

9 A No, I didn't stick them in my d~awer. 

10 Q You stuck one set in your drawer. 

11 A I might have. I gave them back to Pat Shine, 

12 I don't know whether I got a copy then or several 

13 months later. 

14 Q And you included the head nurse in the govern-

15 ing body, did you not?' 

16 A 

1i Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

Ye·s. 

Who was the head nurse? 

Peggy Hess. 

At the time you drafted the bylaws? 

I believe ao, I don't really remember. 

Did you give her a copy of the bylaws? 

No. 

Did you give or. Tolkan a copy of the bylaws? 
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1 A No. 

2 Q· Did you qive Dr. Goldberger a copy of the bylawa 

3 A No. 

4 Q In fact, other than Pat Shine, you didn't give 

s anybody a copy of the bylaws? 

6 A No. 

7 Q You made no effort to have them known to 

8 anybody, isn't that true? 

9 A There was no reason. 

10 Q Of course, it was some seven or eight months 

11 lat.er that you started writing dozens and dozens of 

12 letters to United States Senators and State Senators, 

13 and makinq phone calls and qoinq to see legislators 

14 demanding that facilities should be open facilities. 

15 MR. PLEDGER: Your lionor, I think that is well 

16 beyond the scope of direct examination. I know we 

17 would like to get this through this evening. 

18 MR. BIRSCHKOP: Your Honor, I am not qoing to 

19 finish this evening. I haven't gotten into his 

20 

21 

22 

23 
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deposition yet, I am just going throuqh his direct 

examination. 

This soes to the bylaws that they raised, and 

they consistently raised throughout this litigation 
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tha tact that he was so insistent it had to be an opeD 

facili~y, when he, himself, drafted a closed aet of 

bylaws, didn't tell anybody about it, and late~ on 

went to everybody makinq complaints about Ray having 

a closed facility, when be, himself, had drafted the 

closed facility bylaws. 

MR. PLEDGER: I don't think the defendant ia 

the one who raised the bylaws.: The plaintif!a in 

this action have raised the bylaws and we simply have 

said what the facts are. 

TIIE COlJRif: You alluded to the bylaws on dirac:~ 

examination. 

MR. PLEDGERt That ia one of the alle9ation• in 

~is case. Whether he wrote the senators or somebody 

else after this case was filed is not something that 

was part ot the direct examination. 

THE COUR~: If it has to do with the bylaws, 

he may inquire into that. · 

MR •. PLEDGERs The letters to senators, I un4e~-

stand did not have anythinq to do with the bylaws. 

THE COURT: To the extent that the bylaws 

may have been part of a closed unit. 

MR. PLEDGER: It seems to me that's been asked 
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1 and answered. He's already elicited it was made clear 

2 to the governing authorities in the State in October, 

3 1979 that it was an open unit, the Woodbridge unit. 

4 If we are confusing that with the issue of Northern 

5 Virginia Dialysis Center, I will stipulate to the fac~ 

6 that Northern Virginia Dialysis Center was not open 

7 as a unit for other people, other than those permitted 

8 by Dr. Osheroff until 1981. 

9 MR. HXRSCSXOP: Your Honor, the exhibits on 

10 this are already in evidence, there is no question of 

11 materiality. 

12 On direct examination, he not only asked h~ 

13 about the _bylaws, but he asked him also aid he ever 

14 do anything to hu:t or. Osheroff. When they filed 

15 the federal suit, they' rai~ed the bylaws, and not only 

16 he, himself, but he had his lawyers go and make cam-

1i plaints about Dr. Osheroff. I am 9oin9 to get to that. 

18 He was asked about all this in terms of general 

19 questioning. 

20 THE COUR~: Objection overruled. 

21 Q You wrote dozens and dozens of letters, did you 

22 not, to lots of leqislators, state and federa~, com-

23 ~laining about closed facilitie~? 

1668 
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Q And at that time, you didn't tall any of them 

that you had proposed a closed set of bylaws yourself, 

did you? 

A There was no comment in the Prince William 

application of either open or closed. When they asked 

about it, I stated it was open. 

Q In fact, the final series of questions on youz 

direct examination was about the inspection, and you 

said you had nothinq to do with tha inspection, 

is that correct? 

A I, personally, had nothinq to do with the 

inspection. 

0 Who is David Tatel? 

A Be is one of the lawyers of Hogan and Hartson, 

who did send a copy of the federal lawsuit to some 

federal authorities. 

Q Be was your lawyer, was he not, in the federal 

lawsuit? 

A Be wa~ one of the lawyers representing me, yea. 

Q On December 19, seven days after you are fired, 

he sent a copy of the complaint you filed in federal 

court to the Deputy Administrator of the Health Care 
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1 Financing Administration. 

2 A I found out about it after he had done it. 

3 . Q Well, did you find out that prior to your 

4 hiring him to represent you, he had a dispute with 

5 Dr. Oaheroff? 

6 A Repeat that,.please. 

i Did you find out that prior to the time you 

8 hired him he had a private dispute with Dr. Osheroff7 

9 A I had no knowledge of that. H:z:. Tatel has 

w a dispute with Dr. Osheroff? 

11 ·Q Yes, that Mr. Tatel had a private dispute. 

12 A No, ~his is news to me. 

13 Q You filed your lawsuit aqainat Dr. Osheroff 

14 on the 15th day of December, 1979. 

15 A That sounds co~rect. 

16 Q Is there any question in your mind that that 

1; letter to HCVA was related to the filing of that suit? 

18 A It was related to the filinq of the suit, it's 

t9 named in the letter. 

20 Q And there is no ques~ion in your mind that man 

21 was your aqent, and you were paying him a fee to 

22 represent you in a federal lawsuit, is there? 

23 A 

1670 

That's riqht. 
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1 
~r 

In fact, that man told you that he was personal~ 0 

2 friendly with someone at HCFA, did he not? 

3 A Be told me that he had a relationship with the 

4 Health Care Financing Administration. 

5 Q . And this was in relation to contacting him 

6 about ~his lawsuit, wasn't it? 

7 A Again, this was after that. I don't know 

8 whethe: it was in rela~ionship to that letter or not. 

9 In fact, I know it wa3n't since I found out the latta~ 

10 had been sent after it was sent. I don't know when 

11 he told me that he knew somebody in HCPA. 

12 Q When he told you that, it was during the same 

13 period of time that you were sending all these letters 

14 out, and contacting legislators about open facilities, 

15 was it not? · 

16 A I don't know whether it was or wasn't. 

17 0 Now let's go to December 12. 

18 COURTs Let's do that tomorrow. 

19 I will be very 

20 
way I have is my notes 

21 on notes 

22 of the deposition. the allow me 

23 to two, and it will be 

IG 

* * * 
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follOWS I 

CROSS EXAMINATION 

BY MR. BIRSCBKOP: 

Q Dr. Greenspan, you said yesterday the first 

mention you made of the Prince William Dialysis 

~acility was in July of 1979, do you recall that? 

A Yes. 

Q You actually started negotiating with United 
\ 

1 ~ Health Care and Dr. Xim at least three months before 

16 that, did you not? 

-· 
17 A I believe I was contacted before I contacted 

18 Dr. Hampers. 

19 Q You say you contacted Dr. Hampers before you 

~ talked to.Dr. Kim? 

:H A I was contacted by Mr. May before I contacted 

~ Dr. Hampers. 

Q 

1672 

And you, in fact, entered negotiations ·with 
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1 
Dr. May and negotiated with him for at least two or 

2 three months before you ever contacted Dr. Hampers. 

3 
A I had this discussion with Mr. May before I 

4 discussed anything with Dr. Hampers. 

5 
Q Xs the acting medical director, why did you 

6 wait for a period of months before notifying Dr. 

7 Hampers? 

8 A In my mind, those were just preliminary dis-

9 cussions. I had nothing specific, and when Mr. May 

10 contacted me, it solidified the idea that something 

11 had to be done. Before he contacted me, we were still 

12 .in a fairly preliminary ataqe, that was one of the 

l:l impetus that got me going. 

1-t Q With regard to when you were notified not to 

15 come in the unit, you were notified on December 12th 

16 you were not to go into the unit and you would be 

17 arrested if you did, riqht? 

18 A Yes. 

19 Q Did you tell Dr. Tolkan that? 

A I probably did. 

:!1 Q So if Dr. Tolkan testified that he didn't find 

~ out until a week later that he wasn't to go in the 

~ unit, that would be incorrect, wouldn't it? 
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1 A I don't know that would be incorrect. I don't 

2 remember whether I told him that day or not. 

3 Q With regard to that day, you were very busy, 

4 were you not? 

A That's an understatement. 

6 Q Let's see if we can review some of the things. 

7 you did that day. You had to clean out your office 

8 with necessitated making several trips to your car, 

9 is that correct? 

10 A Yes. 

11 Q You went and talked to as many patients as you 

12 could, did you not? 

13 A I made rounds on the afternoon shift. 

14 Q In addition to makinq rounds, you had this form 

15 that you were handing out? 

16 

li 

18 

19 

20 

:!1 

A ·That was on rounds. 

Q You had to draft the form, did you not? 

A Yes. 

Q And Mabel Lowrey had to type the form for you, 

did she not? 

A Yes. 

Q And that form was typed on stationery from an 

2:1 orqanization you no lonqer had authority to use their 

1674 
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1 stationery, isn't that correct? 

2 A That was a little vaque at that point. 

3 Q You had been told that you were no lo~qer 

4 medical director? 

5 

6 

7 

8 

9 

10 

11 

12 

14 

16 

li 

18 

19 

20 

A Yes. 

Q And Mabel Lowrey was not your employee, was she? 

A No. 

0 But tha~ day she became your employee? 

A She continued with National Medical Care for 

several weeks part time, she worked for both of us 

for· awhile. 

Q So one of the thinqs you did in that busy day 

was reach some kind of understanding with Mabel Lowrey 

about working for you? 

A We didn't make a specific aqreement. 

Q She didn't force her way into your office, 

did she? 

A No. I asked her to type the statement, and she 

typed it up. I didn't offer her a job, and she d~dn 1 ~ 

ask for a job. There was kind of a limbo period where 

she actually did work for us and National Medical 

Care, and then resigned from National Medical C·are 

several weeks later. 
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Q What about Ball, she also went ~o work for you 

that day? 

A Yea. 

Q You had aome discussion wi~h her ~hat day about 

working for you. 

A Yea. 

Q In addition, you had discussions ·with your 

wife, isn't that correct? 

A Yea. 

Q In addition, there were arrangements about 

ren~inq an office ~hat day, isn't that correct? 

A Yes. 

Q Then when you made your regular medical rounds 

you atopped·and talked to each patient about this form? 

A~ I made that par~icular sta~ement to each patient 
I 

that I outlined, yes. 

Q And some of them must have had some questions? 

A Yea. 

Q ~ Normally, it takes forty-five minutes to an hour 

just to make medical rounds, isn't that correct? 

A Anywhere from ten minutes to an hour. 

Q How many patients would be on those machines 

in a shift? 

OEO "EPORTING 
1703) 75: ·0013 



1 

2 

4 

5 

6 

i 

8 

9 

10 

11 

12 

14 

16 

17 

18 

19 

20 

21 

2577 

A Usually ·fifteen. 

Q Sometimes twenty? 

A I think we had nineteen stations at that time. 

Q To make rounds of fifteen patients in ten 

minutes, you really had to rush, didn't you? 

A I didn't feel rushed. If a patient had no 

complaint and was very stable, I went to the next 

patient. I didn't chitchat. 

Q You are saying you can spend less than a minute 

with the patient and do an adequate job if they had 

no ·complaints. 

A You can. 

Q You, also, had negotiations that day? 

A In what form? 

Q With regard to ~our continuinq to see patients 

there •. 

A Yes. 

Q And you also had conversations with Mr. Rubin 

that day? 

A Yes. 

Q With regard to that day, you also hired the 

three technicians, did you not, the hospital techs? 

A I wasn't there when that took place. I just 
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1 know what I heard. 

2 Q With regard to that day, you also had conver-

3. sations with Tolkan, did you not, about his going 

4 with you? 

A Yes, Dr. Tolkan did not really know what was 

6 going on on the twelfth. I told him I had been fired 

i 
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and it was up to him to decide what he wanted to do. 

It was not until later that evening that he actually 

decided to come with me. That's the reason his name 

wasn't on the petition, I didn't know whether he 

was. coming or not. 

Q You also called Dr. Haut that day? 

A Either that day or around that time, as I 

remember. 

Q On that day, y~u said on direct examination you 

had a great deal of concern regardinq the patients, 

tha~ you were not willing to abandon them, those 

were your exact words, do. you recall that? 

A Yes. 

Q If you weren't willing to abandon them, sir, 

why didn't you stay when Ray Osheroff offered you the 

chance, let's just stay and see patients, and we'll 

try and work things out. Why say no, if you see a 
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1 patient, I am walking out of here, why did you take 

2 that posture? 

3 A You are misquoting; I didn't say if you see a 

4 
pa~ient I am walking out of here. My concern was the 

5 
fact that he would be seeing patients over that time-

-

6 
period, and I again, had a lot of doubts about his 

i 
ability to see those patients safely. 

8 
Q Be did offer you the ability to stay and see 

9 
patian~s while you were trying to work things out, 

did he not? 
10 

11 
A ~hat•s righ~. Our suggestion was over a two 

12 
week period, we stay, see the patients, and neqotiate 

and try to work somethinq out as long as he did not 

see the patients. That•s the way the agreement, in 
14 

our minds stood, and the next morning, he was making 
15 

rounds. 
16 

0 Dr. Greenspan, try and answer my questions and 
li 

maybe we can finish today. My question was he offered 
1~ 

you, not what you offered him. 
19 

A 1 don't remember him offering us that. 
:W 

0 Are you denyinq the fact that he offered you 
21 you all 

guys that you could st.ay there an!!,/aee patients., 

have a cooling off period and try to work things 
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1 A When you say you all see patients --

2 Q He would see patients, too. 

3 A Yea, and we weren't agreeable to tba~. 

4 Q But he did offer that, didn't he? 

5 A Yes. 

6 Q And by your refusinq that and walking out, in 

; essence he was the only one who could see the patients. 

8 A We didn't walk out, we went into the unit to 

9 see the patients. 

10 

11 

12 

1:1 
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Q Be told you you couldn't go into the unit to 

see. patients. 

A That• a ri_qht. 

Q The net effect was that all the patients were 

left alone for him to see. 

A We saw the pat~ents, we made rounds for several 

days. 

Q After several days, you couldn't make any more 

rounds. 

A We cou14 not make rounds from a jail cell. 

Q But he told you·on the 12th you would be locked 

up for trespass if you tried to go into the unit. 

A Mr. Westerman told us that, but again, there 

waa a bit of inconsistency and confusion in our minds 
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in that Pat Shine did not know anything that day, and 

2 Dr. Hampers was totally·silent that day, so the people 

3 who were the administrators of the unit had not told 

4 us anythinq. 

5 Q When you had questions before, you manaqed to 

6 reach Hampers with a phone call, did you not? 

; A That's right, and one of the things I could 

8 have done.was to call Dr. Hampers and verify what was 

9 

10 

11 

12 

1:3 

14 

l;i 

16 

li 

19 

:!0 

21 

22 

23 

qoinq on. The point being, in my mind, there still 

was a persistent danger in the unit and things might 

hav• been ~ifferent if a physician, who I felt was 

qualified, was going to see those patients -- then I 

am not sure I would have qone in the unit that 

afternoon. 

Q When you were told by Ray Osheroff that he had 

been appointed by Hampers as acting medical director, 

that they had decided to fire you, why didn't you call 

Hampers then? 

A My immediate concern was for the patients. I 

might have called him, but if he had said, if he had 

verified the story, I still would have gone into the 

unit. The only way I would not have gone into ~hat 

unit is if Dr. Hampers had sent down a nephrologist 
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who I was comfortable with, then I probably would not 

have qone in tha~ afternoon. 

Q It•s clear you knew at the time you·could have 

called Hampers? 

A .~hat's riqht. 

Q Now, you, just two weeks before had relayed 

orders to the nurses that Ray couldn't see patients, 

an4 they weren't to take orders from him, had you not? 

A After instructions from Dr. Hampers, that's 

riqht. 

Q If you, as acting medical director, had the 

authority to bar him, why didn't he, as the medical 

director, have the authority to bar you from seeing 

patients? 

A He didn't have any authority to make me place 

those patients in what I thought was a medical danqer. 

Q After a week you took his admonition seriously 

and you stopped seeinq the patients in the unit, did 

you not? 

A Yes. 

Q Did you, at that time, say to him look, I am 

so concerned about these patients, what about your 

prior offer, we will see patients to9ether and maybe 
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1 we will try and work something out, did you do that? 

2 A I had no more evidence, at that time, that --

3 let me -- I was qet·tinq information throughout that 

4 period from nurses that he was seeing patients in a 

5 very inconsistent way, that he was writing questionable 

s orders and questionable procedures --

7 0 Dr. Greenspan, please answer my question. Did 

a you do it, yes or no? 

9 MR. PLEDGER: I have to object. I believe the 

10 doctor was trying to answer the question. Sometimes 

11 the answer is not always what we want. I think the 

12 witness ouqht t9 be permitted to finish the answer, 

13 then if it is not answered, he can re -ask the question 

14 

16 

li 

18 

19 

:20 

:21 

:2:2 

A I did not do that because of the growing concern 

I had with the way Dr.' Osheroff was running the unit. 

Q You gave some testimony in your direct examina-

tion about drugs prescribed by Dr. Osheroff, and that 

he went to the Executive Committee and you brought 

them some evidence that he had qiven a wronq presarip-

tion, do you remember that testimony? 

A Yes. 

Q Doctor~, from time to time, make mistakes on 

prescriptions, do they not? 

•' I 
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A Yea. 

Q Some of the differences of opinion that doctors 

have on prescriptions depends on physical viawinq 

of the patient at the time, ian•t that correct? 

A Yea. You have to remember that I was talking 

to doctors at the meetinq, so they understood the 

same thinq. 

Q ~ You, yourself, have made mistakes on prescriptio s, 

have you not? 

A Yes. 

Q You, in fact, administered Tolwin to one patient 

when the records of the patient said the patient: was 

allergic to Tolwin. 

MR. PLBDGERa Your Bonar, again, we are qoinq 

into side issues. 

THE COUR~: Your objection is sustained. 

MR. HIRSCHKOP: Your Honor, we would like to 

make ·.a proffer that he administered Tolwin to a patient 

named Jackson who died as the result of the adminis-

tration of the wrong druq when the patien~s records 
I 

i said that he was allergic to that drug. 

anothe~ I That he turther administered Norpace to 

patient, who subsequently died from overdosing on 

OEO REPORTING 
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1 Norpace in four times the quantity the Physician's 

2 Desk Reference says you can give to a patient. 

3 THE COURT: You may ask whether or not he made 

4 a mistake, but we are not qoinq to go off and try 

5 side issues. 

6 Q With reqard to Jackman, you did administer 

7 ~olwin when it said clearly in his records that he 

8 was allergic to the drug. 

9 A No. 

10 
Q Did you order the druq to be given? 

11 
A When it was clearly written that he was allergic 

12 

1-l 

1;i 

16 

17 

IR 

19 

:!tl 

:!1 

no. I can give you the background on the story, if 

you like. 

Q Did the records reflect the man was allergic 

to Tolwin? 

A After it was given, not before. 

Q How did it qat in there afterwards? 

A It was written after he got it. I will be 

glad to qo over it. 

Q Charles Lee, do you remember that patient? 

A Yes. 

Q 

A 

Did you administer Norpace to that patient? 

I don't remember. 
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Q I show you physician's order for Lee, Charles B. 

does that refresh your recollection that you ordered 

Norpace 150 miligrams every six hours? 

A No. 

MR. PLBDGERa Your Honor, I would, at this time, 

like to inquire as to whether the plaintiffs have 

received from these patients, whose records they 

apparently gone through and obtained copies of, aa to 

whether there is any authorization for them to do so?· 

TBE COURT: Do you represent the patients? 

MR. PLEDGER: I represent Dr. Greenspan. This 

is a patient that is Dr. Greenspan's, and as far as I 

know that patient has never authorized the breach of 

the confidentiality of his physician-patient relation-

ship. It would appear to me that unless they have 

somethinq from this patient, there should not be any-

thing in this record with respect to this patient. 

Perhaps if they have done that, I would assume 

that Dr. Osheroff has had him under his care for a 

period of time, be~ qotten a written authorization 

from him saying that he can release this information 

to the public. 

I am sure his counsel has cautioned him about 
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that, but I think that ouqht to qo into evidence befor•~ 

we start talking about these things, if there is a 

release from this patient. 

MR~ BIRSCHKOP: Your Honor, they have used 

patients' names freely and so have we in this litigationo 
I 

We will agree to seal the names of the patients. These 

are two deceased patients we are talking about. Jackma 

came up in discovery. 

TBB COURT: All riqht, you may proceed. 

A Could I see that again, please? 

Q Still doesn't refresh your recollection? 

A There are a couple of comments I could make 

about this. 

Q Does it refresh your recollection? 

A Yes. 

Q .~id you, in fact, give that order to qive that 

dosage? 

A Yes. 

I 
I Q With a patient under hemodialysis, that would 

not be a reasonable dosage, would it? 

I I disagree with that. You have to reduce the A 
I 

the order, the 1 
at that time, a.~ 

dose in hemodialysis. As- you know from 

patient was in the intensive care unit, 
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1 transferred to the coronary care unit, and you can 

2 use higher doses of drugs early on, including Diqitalia 

3 that you wouldn't use on a regular chronic basis. 

4 -'l'his was a very unstable patient when that drug was 

5 used, and 1 had just stopped Quinaden because that 

s was ineffective, and changed over to another drug. 

1 Sometimes you use a higher dose early on, and then 

8 taper down. 

9 Q You were qivinq that patient 600 miliqrams a 

10 day, were you not? 

11 
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A That one day. 

Q Por patients with severe renal insufficiency 

I am reading from the Physicians Desk Reference --

the recommended dosage regimen is 100 mg at intervals 

shown in the table below, with or without an initial 

loading dose of 150 miligrams. 

Do you agree with that statement so far? 

·A Yes. 

Q The table shows below that when you have less 

than a creatinine clearance of 15, you can only give 

it every 24 hours, that is lOO mg eve~y 24 hours. 

A 

Q 

Could I see that, please? 

Sure. This patient by definition had a 
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creatinine level of leas than fifteen, didn't he? 

A Yes. Down further i·t says: A limited number 

of patients with severe refractory ventricular 

.tachycardia have tolerated daily doses of Norpace up 

to 1600 mq per day (400 mg every six hours) resulting 

in disopyramide plasma levels up to nine micrograms 

per milileter.• 

Q That doesn't supply to the severe, does it --

it was a separate paragraph. 

A He was in intensive care, and I considered him 

a severe arrythmia patient. 

Q What does it say right there, Doctor, for 8/12/7 , 

just read what that one line says. 

A Widening QRS complexes. 

Because you gave him the drug for five successive 

days at that level, and that is what killed that man, 

isn't. it? 

A No. The man had severe heart disease and had 

cardiac surgery. 

Q You gave him 600 mq for five successive days, 

didn't you? 

A I don't know, I would have to sit down and 

review this. You are talking about the person who 
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wrote tha~ was the cardiac surgeon. 

2 
Q Be wasn't your patient, you were called in on 

3 a consult, isn't that correct? 

4 
A By Mr. Lee? 

5 
Q He had a cardiac problem, he had severe arry-

6 
thymia and he was put in the hospital for that, isn't 

7 
that correct? 

8 
A That's right. 

. 
9 

0 You were called in because he was a prior hemo-

10 
dialysis patient as a consult, at that time, were you 

11 
not? You were not the admitting physician in the 

12 
hospital at that time. 

A .... The patient also had a cardioloqist, Dr. Schwartze 

14 
o~· And it was Schwart: who called you in, wasn't it 

15 
A That's right. 

16 
Q And you were the one who qave him 600 mq a day 

17 
for five successive days of that drug? 

18 
A With the knowledge of the cardiologist. The 

cardiologist's consult is right on there. 
19 

20 

21 

•)•} 

1690 

Q With regard to Jackman, page 584 of the medical 

record, what is the date of that record? 

A 8-11-77. 

Q It does indicate allergies Tolwin, does it not? 
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Yes, it does. If I may explain? 

Please. 

Number one, the writinq is different, and the 

problem was the patient had sycle cell disease and 

' .t.. 

was in severe pain. We usually got Demerol. We were 

out of Demerol in the unit, and I asked about analgesics 

and there were none written on the chart. We gave him 

Tolwin, and the patient had a seizure about a half 

hour later and was admitted to the hospital. I called 

up his wife and asked her for some more history, and 

was· there any problem with Tolwin. She told me that 

he was allergic to Tolwin and had a problem in the 

hospital before and waa very embarrassed that she 

hadn't told us, and then we went back to the chart 

and wrote in Tolwin. 

Q The handwriting on the Tolwin is apparently the 

same as the fill in please handwriting, and the ID 

policy number handwriting, is it not? 

A It looks like it's the same, but you would have 

to talk to the wife to verify what I just said. 

MR. HIRSCBKOP: I would submit this chart as 

our next exhibit. 

THE COURT: Any objection, other than what you 
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have already stated? 

MR. PLEDGERa No, your Honor. 

THE COURT: ,It will be admitted as Plaintiff's 

Exhibit 190. 

Q Just so it is clear, your administration of 

Tolwin was in 1979, was it not? 

A As I recall, it was. 

Q You said that Sue Smith showed you the petition 

that she drafted, is that correct? 

A Yes. 

Q Do you know why she would deny showing you the 

petition? 

A She might not have remembered it. 

Q : You said that you received a copy of the petitioj~, 

but you failed to say ,from whom you received it; from 

whom did you receive it? 

A As I recall, I made a copy when sue Smith showed 

it to me. 

Q So when she testified that she didn't supply 

you with a copy, that was not true? 

MR. PLEDGER: Your Honor --

THE COURT: Objection sustained. The form of 

the question is improper. 

DEO REPORTING 
!7031 iS' ·OOt 3 



2593 

1 Q You say you never told patients that Dr. 

2 Osheroff was incompetent, is that correct? 

3 A 'l'hat•s right. 

4 Q But you haard·Mr. Sparrow•s testimony that he 

5 says you told him that. 

6 A Yea. 

7 Q Do you have any explanation for the difference 

s in your testimony? 

9 

10 

11 

12 

14 

l;i 

16 

17 

18 

19 

~0 

:.?1 

A Yes. 

Q What is that? 

A Mr. Sparrow is one of the patients I meAtioned 

who was fairly aggressive in asking me what was going 

on, and what the mental health of Dr. Osheroff was. 

A9ain, my response was that I couldn't work with him, 

and I couldn't see how'he could misinterpret that. 

Q Let me read you specifically what Mr. Sparrow 

said. 

"Do you recall specifically what was said? 

"Yes, something to the effect that they thought 

he was incompetent and should no longer continue 

in the role that he was in, and they wanted to get 

him out of the unit.• 

Mr. Sparrow testified to that.under oath, and 

16931 
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you say that is not correct? 

A When he says something to the effect of, in my 

mind, that is his interpretation of what we were 

sayinq. We did no~ say we wanted him out of the unit, 

and -we.- didn • t say he was incompetent, at least, ·I dic1n' :t.e~~ 

0 You say you had conversations with your wife 
, 
~eqardinq Ray's competence. 

A Yes. 

Q You heard her testify that she never spoke to · 

you about that? 

A I don't remember her saying that. 

Q You say you brouqht suit in federal court to 

protect patients, but you sued for $600,000. 

A I didn't know anythinq about triple damaqes. 

Q You have read the complaint? 

A % read the complaint, and I was told by the 

lawyers that is what you usually do. 

Q And you hadn't set up any patient's fund to 

give them any benefits from the damages you sought in 

that suit, is that correct? 

A No. 

Q Of course, if you saw patients in the unit, you 

could qet that $260 a month, couldn't you? 
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1 A Tha~•a correct. The money that we hoped to 

2 be able to gat from the $260 was money we wQuld hope 

3 · to support the antitrust litigation which hopefully 

4 Would open units around the country. We weren't able 

5 to afford that, and that's one of the reasons we 

6 dropped the antitrust suit. 
' 

i Q You dismissed that case, didn't you? 

8 A That's right, we couldn't afford it. 

9 Q You said in the Aminophyllin incident you qot 

10 a call from somebody, who called you? 

11 A I don't remember whether it was Sue or Peggy, 

12 Sue Smith or Peggy Bess. 

1:3 Q Sue Smith denied called you, you know that, 

1-t don't you? 

1:i A I said I don't 'remember. 

16 Q Peggy Bess denied talking to you about it. 

1i A My recollection sitting here is that one of 

18 the two called. I don't remember which or either, I 

19 don't know. 

:!0 Q You know in your deposition you denied having 

:!1 the third conversation with Dingman, you remember that? 

A You have to define which conversation we~e 

·I 

I 
I 

talking about. 

1695 r 
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1 TBE COURT: Didn't you go through that 

2 yesterday? 

3 . MR. HIRSCBXOP: I will give him the specific 

4 deposition number later on. 

5 Q With regard to the Aminophyll~n incident, 

6 that occurred in late December when you had been gone 

1 from the unit at least two weeks. 

8 A Yes. 

9 Q You said that Ray was very perfunctory in his 

10 rounds. 

11 A That's not the word I used, that is Dr. 

12 Tolkan' s word. 
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Q You testified that he was very brief in his 

rounds and he treated them in. a perfunctory manner, 

didn't you? 

A '!'hat is correct. 

Q YOu know Dr. Tolkan, himself, didn't show up 

for rounds until two hours after the person was put 

on the machine, he's testified to that under oath. 

A That is not uncommon for everyone to do. 

0 Very often people are on the machine only 

three .hours. 

A That's right. 
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1 Q And showing up at that point, you can only 

2 spend two or three minutes with the patient? 

3 A Well, you can spend an hour with the patient 

4 or longer. 

5 Q And not leave any time for the othex fourteen 

6 patients that are ·on the machines, right? 

i A Thae would be correct. 

8 Q And of couxse, a ten minute round that you 

g made sometimes, it would be almost impossible to go 

10 any faster than that unless you didn't aay anything 

11 to any patients? 

12 

14 

1~ 

16 

1'7 

18 

19 

:!0 

:!1 

A No. I say something to every patient, but you 

can do it dependinq on how many patients there are. 

0 You have testified several times about the 

burden on you and Dr. 'Tolkan, but Dr. Chan was there a 

substahtial amount of time at the unit, and she was a 

good and competent doctor, was she not? 

A That's two questions. When you say substantial 

·amount of time? 

Q Let me withdraw that question. She was a very 

helpful and good doctor, was she not? 

A 

Q 

Yes. 

And you testified that people left the unit 
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1 when,ou got there, there was a lot of dissatisfaction, 

2 but, in fact, during all that period of several months 

3· only one or two people left the unit, isn't that 

4 correct? 

5 A The period after I came? 

6 Q Yes. 

i A I said they were leaving, they did not leave 

a after I came. 

9 Q In fact, one may have transferred into another 

10 unit during that same period of time? 

11 

12 
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A That might have happened after I came. 

Q Now, you had testified· that you made an aqree-

ment with Ray you would keep his practice until he got 

hack. You believed tnat he would be gone from six 

to twelve months at the time you made that agreement, 

didn't you? 

· MR. PLEDGER: Your Honor, I am going to object 

to the question. It wasn't an aqreement, apparently 

there was a statement made, as Mr. Bader characterized 

it, the type that you would give to reassure a friend 

so he would qet the medical care he needed, but a 

statement made that I will watch this. 

MR. HIRSCHKOP: Your Honor, they have answered 
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1 in the complaint they agreed to maintain his practice. 

2 THE COURT: Let's not quibble over whether it 

3 was an agreement or statement, at this juncture. 

4 

5 

6 

i 

8 

9 

0 You told numerous people, Marty Gannon, Mr. 

Westerman, Mr. Notaris, Ray Osheroff, and others, 

including Dr. _Tolkan that you would maintain and 

keep that practice for Dr. Osheroff until he got back, 

did you not? 

A That's correct, at which time he would come 

10 back as a functioning nephrologist. I don't under-

11 stand why you always present half the statement because 

12 I always presented that picture to everybody. 

0 You, in fact, told Dr. Osheroff that same 

14 
thinq that you just said, did you not? 

\ 

A The same thing I just said which is what I 

16 
told everybody. 

17 
0- At the time you gave these assurances, or agree-! 

18 

19 

20 

21 

• 

ments, or whatever they were, you had a firm belief 

it might take six to twelve months for him to get 

back from a mental hospital? 

A Initially, I thought it would be shorter. I. 

was qiven the time six to twelve months at Chestnut 

Lodge. I didn't know whether it was going to be two 
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1 months, three months or longer. In fact, later on, I 

2 was given the impression it would be longer than a 

3 year. 

4 Q But at Chestnut Lodge, that was the very first 

5 day, and that is the same day you gave those assurances 

6 to Ray. 

7 A At Chestnut Lodge, my impression was six to 

a · twelve months. 

9 Q So when you gave the assurances at some period, 

10 you knew it might be six to twelve months? 

11 

12 

13 

14 

lii 
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A Yes. 

0 There came a time however, long before he got 

out o~ the hospital, you made up your mind you wouldn't 

practice medicine with him regardless of those 

assurances, isn't that, correct? 

A I wouldn't practice medicine with him unless 

he came back as a functioning nephroloqist. I would 

not go back to the same type of relationship that I 

had before where my social life and private life were 

totally being abused. I wanted a partner, not some-

body I had to care for. 

a In the hearing before Judge Lewis, Page 286, 

do you recall this question and answers 
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1 "MR. CLEMENTS: Had you made that decision? 

2 "Answer: Yes, over the several months prior 

3' to his returninq I had made the decision that most 

4 likely I would not be able to work with him on his 

5 return." 

6 Did you make that answer? 

7 A Yes, that's right. 

8 Q So you had made the decision prior to his 

9 return, prior to the time you saw him.or knew if he 

10 was cured, you most likely wouldn't work with him. 

11 A That •.s correct, I was continuing to get in-

12 formation by way of telephone conversations with him 

1 ~ at Silver Hill, seeing him when he came back, there 

14 was really no change in his expectations of me being 

15 much, much more than ~ partner. I wanted a partner. 

16 

1i 

Q You, also, had negotiated with United Health I 

You can answer that! Care, that's true, also, isn't it? 

lR 

19 

21 

yes or no. 

A Yes. 

Q And you had also filed an application for 

Prince William Dialysis Facility? 

A At what time? 

Q Prior to his coming back. 
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A I believe that is correct. 

Q You had also qotten a raise to a hundred 

thousand dollars prior to his coming back, that's 

true, also? 

A Yes. 

Q So there were a lot of changes after you made 

the assurances to him and prior to changing your mind, 

a lot of chanqes, weren't there? 

A There were changes. I don't believe the changes 

have anything to do with what youKe trying to implicat~, 

they are separate things. 

The unit increased. The number of patients 

and his practice increased which was a change. His 

practice was much better throughout that summer, 

which was a change. 

Q You were trying to get his business, weren't 

you, in the summer of 1979? 

A No. 

0- Let me ask you a question, page 308 of the trial 

transcript: 

"Question: You tried to give them a choice 

at that time to become your patients? 

"Answert That is right, after I was terminated. 
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•aut·the termination was at that time--

2 A (Interposing) Who is questioning, Mr. Clements 

3 · or Judge Lewis? 

4 Q Does it matter? 

5 A It matters to me. 

6 Q I think it was Mr. Troy who was asking the 

i question. 

s "But the termination was at that time that you 

9 did not want to be an employee of Osheroff or his 

10 partner, correct? 

11 

12 

14 

l.i 

16 

li 

18 

19 

20 

:H 

22 

•Answer: Please repeat that. 

"Question·: You would have taken the business, 

correct, you would have qotten the business from 

Osheroff completely? 

"Answera I would have either qat it or compromised 

one or the other, we were hoping to compromise.• 

So if you didn't compromise, you were qoinq to 

qet his business, that was your intention, isn•t that 

corX'ect? 

A Bow you get someone•s business in a medical 

situation is unclear to me. We were hoping to 

compromise. If there was no compromise, we were goinq 

to practice and compete. 
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1 Q Isn't it a fact you stated to anoth~r doctor, 

2 prior t:o his coming back, that there won't be anything 

3 · to buy when Ray gets back? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

17 

18 

19 
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A That was with respect to the Georgetown group. 

Q Who did you say that to? 

A Where are you reading that from? 

Q Who did you say t:hat to? 

A I dpn't remember saying that:. 

Q Do you recall a conversation with a Dr. Ocuin? 

A Yea. 

Q When did that conversation occur? 

A This was during that summer period at the 

DuPont Circle unit1 he was one of the doctors over 

there. Be called me up and invited me over. 

Q And you talked to him about settinq up a unit, 

did you not? 

A Be had heard that I was interested in a unit, 

and they wanted to help finance it, and they wanted 

to invest in it. 

Q Was he anywhere around in any of your conver-

sations with Dr. Hampers? 

A He had a conversation with Dr. Hampers after 

my conversation at the airport. 
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(703i .,5: ·00' 3 



2605 

Q In November, 1979. 

2 A If that is when it was. 

3 . Q And you were talking to Dr. Hampers then about 

4 what? 

5 A Dr. Hampers had called me up and wanted to 

6 discuss the northeast application. 

j Q Let me read your testimony from your deposition 

s in the other lawsuit, page l53t 

9 •oid you tall him by the time Dr. Osheroff 

10 

11 

12 

14 

1:) 

16 

li 

lR 

19 

~0 

~1 

A (Interposing) Did I tell who, Dr. Hampers? 

Q I was talking about Dr. Ocuin, do you remember? 

•oid you tell him by the time Dr. Osheroff got 

out of the hospital there wouldn't be much practice 

left to purchase? 

•Answer: I don't recall makign that statement 

to him. 

•Do you recall sayinq something like that? 

•Answer: I might have because that is the way 

I felt. I did feel by the time he got out there 

wasn't much to sell of the private practice, al-

though again, for the numbers I mentioned, I was 

willing to offer a very fair price." 

A That's correct, if I can explain. 
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1 Q Tr:y, please. 

2 A l don't have to try, it's very easy. 

3· If Dr. Osheroff we~e going to sell you have 

to ~emember that the Geor:ietown group was a competitor 

to me in the sale, any sale that Dr. Osheroff made 

6 would have been, in my mind, either to them or to me. 

i ADd me being in the practice and knowing the patients 

8 qave me an advantage over the Georgetown group, and 

9 that's what I was talking about. I had ~hat advantage 

10 of being more wann to me than to them. 

11 ·Q Being on the inside did give you an advantage, 

12 didn't it? 

1:3 A I don't deny that. 

1~ Q Being on the inside gave you some special 

tfi obliqa tions, did it not? 

16 A To the patients. I did have an obligation to 

17 Dr. Osheroff that I met. 

18 

19 

:!0 

:!1 

1706 

Q When you made these assurances to Osheroff, 

and Westerman, and others that you would maintain 

the practice for six to twelve months, you discussed 

that with Dr. Tolkan, at that time, did you not? 

A 

Q 

Yes. 

And he agreed with you, and said he would 
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1 maintain the practice, did he not? 

2 A Yes. 

3 Q And you relayed that to Mr. Westerman, did you 

.4 not? 

5 A I probably did. 

6 Q Now at the time you gave these assurances that 

1 you would maintain the practice, you had sought Mr. 

s Rubin's advice with regard to that subject, didn't you? 

9 A X probably did, he was very close. 

10 Q You say you probably did, you know for a fact 
,. 

11 you· did, don•t you? 

12 A I probably did, I talked to him just about 

1a every thing • 

14 

15 

16 

li 

18 

19 

:20 

21 

Q Let me refresh your recollection, page 94, in 

your deposition of the 7th. 

· ~What I wan~ to know at the time you were 

entering discussions with Dr. Osheroff and Mr. 

Westerman, I believe you said with regard to main-

taining Ray's practice until he got better, did , 
you seek advice of counsel as to the ramifications 

of your agreement to doing that? 

•MR. PLEDGERa Is your question whether he 

sought advice of counsel at the time he undertook 

this? 

OEO REPORTING 
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•MR. PUDELLA: Riqht, fine. 

•auea~ion: Did you? 

•Answer• Yes. 

•Questiomwas that Mr. Rubin? 

•ANswera Yes.• 

Does ~hat refresh your recollection? 

A My memory was bet~er during the deposition 

than it is now. 

Q So you will agree now that you did seek such 

advice? 

A I am sure I did. 

Q With regard to your salary increase once you 

were in, you only assumed Osheroff gran~ed that 

increase, did you no~? 

A Yes. 

Q Yet you saw him three times, why didn't you 

discuss it with him direc~ly? 

A I didn'~ ~hink it would be helpful ~o him, and 

number two, he was in no condi~ion to consider that 

kind of informa~ion. He was totally in his own 

thouqhts at that point. Most of the business matters 

went through Mr. Notaris and Mr. Westerman, and they, 

I assume, relayed to Dr. Osheroff, but I am sure that 
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1 would have been a difficult situation for them. In 

2 my mind, was one of the reasons a guardian was · 

3 appointed. 

4 Q A guardian wasn't appointed until the summer, 

5 isn't that correct? 

6 A There were two guardians. 

7 Q But they weren't appointed until the summer. 

8 A That is probably correct, ~ don't know exactly. 

9 Q By the time a guardian was appointed,you had 

10 not seen Ray any more. 

11 A I don't know exactly when a guardian was 

12 appointed. 

Q Doctor, I would like to show you Exhibit No. B. 

14 This is the letter to Constantin Hampers granting you 

t;i 

16 

li 

18 

19 

20 

21 

medical director. You said yesterday you dictated 

and had that letter typed, is that correct? 

A Yes. 

Q You hand carried that letter to Dr. Osheroff 

in the hospital and he signed that letter, at that 

time. 

A That is my recollection. 

Q And this was late March, he had already been 

in the hospital almost three months. 
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1 A That's right. 

2 Q. If he could siqn this letter competently qrantin 

3. you the medical directorship and agreeing that you 

4 were an associate, which would have the ramifications 

5 of giving you the right of first refusal under the 

6 contract, if he could deal with those fine legal 

1 issues, why couldn't you ask the man about a raise of 

s forty thousand dollars? 

9 A There was a serious question in my mind and 

10 Mr. Rubin's mind whether that letter was valid, since 

11 we were concerned about the competence prior to that 

12 letter, and one of the reasons for the quardian was 

1:1 because of our concerns that any contract signed would 

14 not be valid. 

15 But again, that letter in substance, as far 

16 as the medical directorship, was just a form, and was 

1; requested, as I mentioned, by Dr. Hampers. 

18 Q Your getting a hundred thousand dollars wasn't 

19 a matter of form, that was a lot of money, wasn't it? 

:m 

:H 

1710 

A A lot of money for a lot of work, twelve to 

fifteen hours a day. 

Q You went from·forty-five thousand dollars to 

a hundred thousand dollars within a period of seven 
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1 A That's correct, and I went from twelve to 

2 fifteen hours a day to twelve to fifteen hours a day. 

3 . 0 You testified yesterday that two doctors could 

4 run the practice, there was you, Dr. Tolkan, Dr. Chan 

5 and Dr. Goldberger, wasn't there? 

6 

7 

8 

9 

10 

11 

'12 

14 

1~ 

16 

1i 

18 

19 

:.m 

21 

. .,., 

A That's riqht. 

Q Now with regard to the appointment of guardian, 

I would like to show you what has been marked as Ex-

hibit 83 th~t a guardian wasn't appointed until August 

8, 1979, almost five months after you put that under 

his nose to sign, the riqht of first refusal letter. 

Does that refresh your recollection when a guardian 

was appointed? 

A Yea. 

Q And dealing wi~h these fine leqal issues of 

riqht of first refusal, and whether you we~e associated 

in practice, you cannot produce one thing in writing 

to show that you went .to Westerman and requested I 

need a guardian because we are dealing with leqal 

issues and I had him sign this latter. 

MR. PLEDGER: Your Bonor, counsel, I realize, 

wasn't here when that testimony came out, but it is 

clear from Mr. Westerman tha.t the quardia.n was his ide 
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1 if you recall his testimony, and he is the one that 

2 thought there was a question and a look of impropriety 

3 · if somebody is in a mental institution, and he wanted 

4 to do that for himself. 

5 There was never any testimony that Dr. Green-

s span had a quardian appointed, and the form of his 

7 question to which I object assumes that to he the 

s fact. I can excuse counsel because there is a lot of 

9 testimony here that he is unfamiliar with. I think 

10 first you have to lay the foundation, did he, in fact, 

11 request the guardian, and if so, why. But the facts 

12 

13 

14 

15 

16 

17 

18 

19 

:?1 

1712 

are that he didn't, and there is yet another guardian 

that was requested by Mr. Gannon, and who actually, 

as I understand it, has not been discharged, so Dr. 

Osheroff, at the present time, has a guardian. 

THE COURT: Does he now have a guardian? 

MR. HIRSCHKOP: No, the guardian has been 

dismissed. Your Honor, he's been insisting that he 

had questions in his mind about the man being able 

to understand. 

THE COURT: You may ask him if he requested or 

suggested that a guardian be appointed. 

Q Did you request of Mr. Westerman in March, when 
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1 these letters were being siqned by Dr. Osheroff that 

2 a guardian be appointed? 

3 A No. 

Q But you did discuss with Mr. Rubin the right 

5 of first refusal issue, did you not? 

6 A Yes, I discussed it with Mr. Rubin. 

7 Q And at that time, you had Dr. Osheroff'a 

s contract, did you not? 

9 A Yes. But again, if it was an illegal letter 

10 because he is incompetent, what difference does it make 

11 Were you practicing a fraud on the man when you 

12 ~ot him to sign an illegal letter? 

A That didn't enter my mind, because I was doing 

1-t that pursuant to a request from Dr. Hampers, tryinq 

l;'l to protect the unit. 

16 Q The right of first refusal wasn't protecting 

17 Dr. Hampers, that was protecting you, was it not? 

18 A That's right, it was to protect both of us. 

19 
Q The only reason to have in there associated in 

:!0 practice was to give you that right of first refusal, 
l 
i 

:!1 

•)•) 

wasn't it? 

the dual purposes of the letter.! A · That was one of 

The other reason was to qive the dialysis unit a 
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1 medical director. 

2 0 Now, you.said yesterday you couldn't recall 

~. when Ray's telephone calls qot limited. I would like 

4 

6 

i 

8 

9 

10 

11 

12 

14 

16 

li 

18 

19 

:!0 

:!1 

1714 

to read you from your deposition of tne 8th. 

A When I say I didn't recall, I gave you the 

timeperiod. 

Q Do you recall today that it was, in fact, 

within the first few weeks of his being at Chestnut 

Lodqe? 

A That's what I said yesterday, I believe. 

Q With reqard to that letter, you were the one 

who requested the letter, were you not? 

A •thich letter. 

Q The one I have been askinq you about, the 

right of first refusaL letter. 

A .I called Mr. Westerman because of my concern. 

Be, also, had concern because he wanted the letter 

to say, also, information about the medical director. 

0 But you initiated that letter, didpu not? 

A As I remember, I called him because I had a 

concern. 

0 With regard to Peggy Hess, you recommended to 

Pat Shine that Peqqy Hess be hired, did you not? 

OEO REPORTING 
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1 A Yes, I discussed it with Dr. Osheroff, too. 

2 Q Peqqy Bess was referred to y~u by your wife, 

3 isn•t that correct? 

4 A Yes. 

5 Q And pursuant to that, you recommended to Pat 

6 Shine that Bess be hired, did you not? 

7 A I sugqested that Pat Shine interview Miss Hess, 

a and Pat Shine interviewed Miss Bess, and Pat Shine 

9 hired Miss Hess, with my recommendation, by the way. 

10 Q You said under oath that you recommended she 

11 be hired. 

12 A That's riqht. 

Q Yesterday there was some question about who 

14 wrote the bylaws. There is no question in your mind 
\ 

1 ~ you wrote both sets of bylaws, isn't that correct? 

16 

1i 

18 

19 

::m 

21 

A I did exactly what I told you I did. 

Q On both sets of bylaws? 

A Yes. 

Q You were asked in March in your deposition, 

Page 151, the first trial: 

•oid you write the bylaws? 

"Did you write the governinq body bylaws as 
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1 well as the medical staff bylaws? 

2 aThat•s correct.• 

3. THE COURTs I think you have sufficiently 

4 covered that subject. 

THE WITNESSa If you con~inue reading, I 

s explain the same way. 

; Q Now, you have mentioned the Georgetown group 

s wanted to buy the practice and asked you about some-

9 thing being left -- they had offered one million 

10 dollars for that practice. 

11 

12 

14 

15 

16 

li 

18 

19 

20 

21 
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A That is what I understand from Dr. Osheroff. 

Q And Osheroff had rejected that offer as beinq 

insufficient, isn't that correct? 

A That was my understanding from Dr. Osheroff. 

- Q In August, when' there was discussion of buying 

the practice, you offered a million dollars for the 

practice, did you not? 

A I think I said that we would match the George-

town offer, but we wouldn't be able to pay in a lump 

sum. 

Q But the aggregate sum was a million dollars, 

wasn't it? 

A That's right, but I think you would have to 
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1 verify that is what Georqetown had offered, because I 

2 have no evidence that's what they really offered. 

3 . 
Q And Osheroff had demanded three million dollars, 

4 isn't that co:recti 

5 A This is in August? 

6 Q Yes. 

7 A I don't remember. Be was in the hospital in 

a Au~ust, I don't remember a discussion with Dr. Osheroff 

9 Q What about on December 12th, a demand of three 

10 million dollars for the practice then? 

11 That's right. 

12 0 And you made a counter off of one million 

1:1 dollars to purchase the practice. 

14 A No. What we offered was an amount of money 

15 over the years just td have privileges in the unit, 

1s and to·allow patients to choose whoever they wanted. 

17 We didn't offer to buy the practice then. 

lB 

19 

:?l 

Q Let me read you from your deposition of January 

8, 1981, page 330: 

aThere were negotiations on December 12th as 

to whether you would actually buy the practice 

on that day? 

"Yes. 

DEO REPORTING 
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1 •who was present for those negotiations? 

2 •westerman, Osheroff, Rubin, Tolkan and myself. 

3 .. nMr. Evans and Mr. Bader weren't involved at 

4 that point? 

5 •No." 

6 M%. Bader and Mx. Evans had been the guardians, 

i had they not? 

8 A Yea. 

9 Q Going back to the transcript: 

10 •was there a figure mentioned as to what the 

11 value would be? 

12 "The value as represented to me was a total 

13 of three million dollars.• 

14 Now, up to that point, is that all correct? 

15 A If you are reading it, I assume it's correct. 

1n Q Well, you were there on the 12th, ·I wasn't. 

ti Do you aqree those things happened on the 12th? 

18 

19 

20 

:H 
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Yes. 

Q Continuing with the transcripts 

•oid you make an offer to purchase the practice 

then? 

"Yes. We offered to purchase the practice 

initially, that figure came up following our 

negotiations. 

DEO REPORTING 
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1 nyou made an offer on December 12th, is that 

2 riqht? 

3 "Yea. 

4 •uow much was that of~er for? 

5 •That was for one million dollars. 

6 •And they came back and said no, the thing is 

i worth three million? 

8 •we initially offered a hundred thousand dollars 

9 a year for ten years.• 

10 You admit all that occurred on December 12th? 

11 A Yes. Keep reading. 

12 Q That's where my question ends, your counsel can 

1~ ask you. 

14 

15 

16 

17 

18 

19 

20 

21 

MR. HIRSCBKOP: Your Honor, I can read the 

whole transcript. 

MR. PLEDGER: He. should read the next question 

and answer. 

Q "Question: We are talking about two different 

things, aren't we? 

nAnswer: Yes, that is what I am about to say, 

it is not to buy his practice. 

A 

Is that what you are referrinq to? 

Yes, I had made a mistake and corrected that in 
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the next sentence or two. 

Q You have apparently reviewed these transcripts, 

you know them pretty well, don't you? 

A I know I made a mistake in that transcript at 

that point, and I corrected it. 

Q And you also know in these transcripts you 

absolutely denied a third conversation with Dr. Dingman 

after he got out of Silver Hill, isn't that true? 

A I don't remember one way or the· other. 

Q Is it your position that there were no more 

neqotiations to actually purchase the practice after 

August of 1 79? 

A That's right. 

Q Now, you heard Mr. Westerman testify about 
. 

you-r- :J:u.ly 26, 1979 conversation with him, is that correct? 

A That's the telephone conversation? 

Q Yea, sir. 

A Yes. 

Q At that time, he made a memo to the file of 

exactly what was said between you, did you hear him 

say that? 

A Yes. 

Q Have you reviewed that memo? 
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A Yes. 

Q Is it your contention that memo is incorrect? 

A Absolutely. 

Q You have testified, have you not, that there 

in fact was such a telephone call from Mr. Westerman? 

A Yes, there was. 

Q And you indicated in that phone call that the 

Prince William center would be for yourself, is that 

correct? 

A Yes. 

Did you tell him, at that time, that you never 

told Osheroff because Osheroff didn't ask that this . 

thing would be for yourself? 

A I don't remember that. I don't remember saying 

that I told Dr. OsherQff when he was at Chestnut Lodge. 

0 We aqree you didn't tell Dr. Osheroff. 

It's clear that you did not tell Osheroff 

about it at Chestnut Lodge. 

A I don't believe I did. Most of the things I 

was sayinq were not heard anyway. 

Q Of course, in March of 1990 you testified in 

your:deposition "I, in fact, told both Dr. Osheroff and 

Mr. Westerman about the unit while Osheroff was in 
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1 Chestnut Lodqe.• That wasn't true when you said that 

2 under oath, was it? 

3 A I can't remember. My main concern that summer 

4 was with Mr. Notaris, Mr. Westerman and the guardians; 

5 Dr. Osheroff, as far as I was concerned, was not 

6 hearing what I was saying. 

7 

8 

9 

10 

11 

12 
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14 
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Q At Paqe 65 in that deposition, you were asked: 

•no you recall whether they asked you whether 

it was for Dr. Osheroff or for yourself? 

•Answer: Dr. Osheroff never asked." 

Does that refresh your recollection on that? 

A I would have to see that, but aqain, I don't 

recall any specific conversation at Chestnut Lodge 

with Dr. Osheroff about the dialysis unit. 

Q At the time you'told Westerman that this unit 

was .only for you, did you tell him that was because 

Osheroff couldn•t go into Prince William County under 

his contract? 

A That was one of the reasons. 

Q Did you tell that to Westerman? 

A I told that to him alonq with other thinqs. 

Q That is fairly consistent wi~1 his memo where 

he says you didn't put his name on it because he 
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1 couldn't go into Prince William county but it was for 

2 him? 

A No, that's not the way I said it. 

4 Q You not only applied for Prince William while 

5 you were employed with Osheroff, but you also filed 

6 for two other facilities, is that correct? 

i A That's right. 

8 .Q And you didn't tell Osheroff about either of 

9 those two other facilities, did you? 

10 

11 

12 

l!l 

14 

l;i 

16 

li 

18 

19 

:20 

:H 

A No. 

a· In the application for the two other facilities, 

you listed a number of personnel who were employed 

by Osheroff, did you not? 

A Not by Dr. Osheroff, as I recall it, I miqht 

have listed people emp'loyed by !-la tional Medical Care, 

other than my wife. 

Q Your wife was employed by Dr. Osheroff? 

A on a pa~t time basis. 

Q And Dr. Tolkan was· employed by Dr. Osheroff, 

was he not? 

A Yes. 

Q You li~ted Dr. Tolkan as a co-director on one 

of those applications, did you not? 
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A Please show me. I miqht have. 

Q Is this the application for the mid-Montqomery 

dialysis facility? 

A Yes. 

Q That is a true copy of it? 

A As far as I can tell. 

Q Is this a copy of the Northeast Washington 

dialysis facility that you filed? 

A It appears to be. 

Q Look at the Northeast application, Paqe 1051; 

wha~ is that, sir? 

A · That is a CV of Dr. Tolkan. 

Q You included his resume in your application? 

A Yes. 

Q At the time he ~as a full time employee of 

Dr. Os~eroff, is that correct? 

A Yes. 

MR. HIRSCHXOP: Your Honor, I would like to 

admit these two into evidence. 

MR. PLEDGER: No objection, your Honor. 

MR. HIRSCHKOP: The mid-Montgomery application 

will be the first one. 

THE COURT: Will be admitted as Exhibit 191. 
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1 MR. HIRSCHXOP: The No.rtheast dialysis 

2 application will be the second one. 

THE COUR~: Will be admitted as 192. 

4 Q At the time you filed both of these applications 

5 Ray Osheroff was already back at the center?· 

6 A He probably was on leave, back and forth at 

; that time. 

8 Q Doctor, you filed one on November 19th, that 

9 was the mid-Montgomery one. 

10 

11 

12 

14 

Vi 

16 

17 

18 

19 
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Q 

Q 

A 

Q 

Yes. 

You filed the Northeast one on December 3rd. 

Yes. 

I know yesterday you testified you didn't know 

where he lived during that period, but you know without 

any question you could have contacted him, that you 

were seeing him periodically during that period. 

A I think if I had made an effort to reach him, 

I could have. 

Q Didn't you,. in fact, in the meetinq at National 

Airport with Dr. Hampers have an argument about these 

applications? 

A There was a discussion about the .Northeast 

application. 
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Q He voiced his objection to it, did he not? 

A When you say objection, he voiced his concern 

and was tryinq to make a compromisea 

Q Despite that conversation, you still did not go 

to Dr. Osheroff and tell him about it, isn't that 

correct? 

A I just didn't see any relevance of Dr. Osheroff 

with these applications. 

Q With regard to either of these applications, 

did you request his assistance from Miss Thompson at 

Georqe Washinqton Hospital? 

A She wrote a letter for the application, in 

support of the application • 

Q And you specifically requested that she mail 

you the letter at your.· home rathe~ than at Northern 

Virqinia Dialysis Center, isn't that correct? 

A I believe that is correct. 

Q What was the reason for that? 

A That was Mr. Rubin's advice. 

Q What was the reason for it, sir? 

A He wanted to create a clear separation. 

0 You wanted to be clear that the centers were 

to be separate from any affiliation with Dr. Osheroff, 

OEO REPORTING 
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1 isn't that correct? 

2 A That's what I just said. 

3 . MR. HIRSCHKOPr May I have Exhibit 34, please? 

4 Q Do you recognize that as the application for 

5 Prince William Dialysis Facility? 

6 

7 

8 

9 

10 

11 

12 

1:3 

1~ 

15 

16 

17 

19 

20 

21 

A Yes. 

Q You made no effort, at that time, to have any-

· thing mailed to your home to keep the address 

separate, did you? 

A No. Mr. Rubin had a sharper legal mind than 

I did. My feelinq throughout the whole application 

was that it didn't matter, because if Dr. Osheroff 

came back into practicinq, this unit would have been 

part of his practice. We would have joined it, 

qotten together on it.. If he didn't come back and sold 

then i~ wouldn't matter anyway, so I never qave any r 
second thouqht to the letterhead or to the other 1 

differentiation with Mr. Rubin, as a lawyer, who had 

second thouqhts. 

Q You say your lawyer's legal judgment was better, 

but you were consultinq your lawyer durinq this period 

of time about the Prince William Dialysis application, 

were you not? 

OEO REPORTING 
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1 A The application was almost complete by the 

2 time I contacted him. 

3 . _Q By this time, you had been regularly contacted 

. 4 about your business in the Northern Virginia Dialysis 

5 Center, had you not? 

6 A Yes, but Mr. Long wrote the application. 

7 Q And Lonq advised you, at the time, that you had 

a to keep it separate from NVDC, didn't he? 

9 A He didn't make that statement. He said that 

10 there may be problems with National Medical Care. But 

11 

12 

1:1 

14 

15 

16 

1'i 

18 

19 

20 

:!1 

1728 

from my perspective, that is one of the reasons I 

went to National Medical Care, to get their input. 

Q Long told you specifically that you could not 

use the facility at Northern Virginia Dialysis Center 

to promote the Prince William application, didn't he? 

A I don't remember him making that statement. 

Q I will see if I can refresh your recollection 

from his deposition, page 34: 

•Answer: I told him I didn't have any problem 

with it being a separate application, that I had 

seen this often in the review process where new 

facilities were involved, someone had to file for 

them, and that is why I agreed to help him with a 
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narrative because I felt it was a separate application-'!; , 
1 

2 

3' 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1:1 

14 

lfi 

16 

li 

18 

19 

20 

:H 

as lonq as he understood that. he could not use the 

facilities of Northern Virginia to promote the 

application.• 

Does that refresh your recollection? 

A The first part does, but I don't remember him 

saying not to use those facilities. 

Q In fact,, you used the facilities to promote 

the application, didn't you? 

A In what specific way: Jay Long typed it, Jay 

Long wrote it. 

0 You used Northern Virginia Dialysis Center 

stationery to send out most of your letters, didn't you 

A That's right. 

Q Dottie Smith qot you various names of people 
' 

that you could write to, did she not? 

A That, I don't remember. 

Q Mabel Lowrey typed your letters, did she not? 

A She typed the letters re~uestinq responses. 

Q Mr. Notaris prepared the financial statement, 

did he not? 

A No. He prepared my financial statement. 

0 That you used in this application? 
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1 A Yes. 

2 Q And that's the reason for which you requested 

3 · him to prepare it, for this application? 

4 A Yes, and that's exactly -- what-happened at 

5 that time, I told him it was separate from the unit, 

6 and during that conversation he offered to supply 

; Dr. Osheroff•s money to support the application. I 

s told him I couldn't use Dr. Osheroff's money because 

9 it was separate, and then I qot a call from Mr. 

10 Westerman after that. 

11 And without belaboring it, we have been throuqh 

12 a number of resumes that you included, these were a 

13 number of people employed by NVDC or Dr. Oaheroff, 

14 do you recall that? 

A You have to be ·more specific about who you mean. 

16 Q We have been over that. 

17 Now, in the application, Page 1845, you say in 

18 the second paragraph at the top, the second sentence: 

19 "There are currently seventeen Medicare patients 

1 travelling from this area to the Northern Virginia 

:H 

•)•l 

1730 I 

Dialysis Center alone." 

You knew how many patients were going to NVDC 

because you were at NVDC, isn't that correct? 

OEO REPORTING 
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A Yes, and because it was public information. 

2 Q You didn't have to qo to public information, 

3 you used the information you had. 

5 

6 

i 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 
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A That's because it was easier to get. 

Q You were the attending physician for those 

patients, were you not? 

A Yes. I am glad you admitted I was the 

attendinq physician. 

Q I'll admit you stole the patients, if that 

helps you. 

When you went to public hearings on this 

application, who was representing the Northern Virginia 

Dialysis Center at those hearings? 

A I believe there were administrators or physician 

who were related to National Medical Care who were 

at the meetinqs. 

Q. Who represented Northern Virginia Dialysis 

·center at any of those meetings. 

A There was no direct representative. 

0 In fact, there was one meeting that Dr. Osheroff 

asked you ~bout going to, and you told him not 

isn't that correct? 

A I didn't tell him not to go, I said it 
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1 be a good idea. 

2 Q When you went to these meetings, you were there 

3 as the applicant, were you not? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
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A Yes. 

Q You weren't there as the medical director of 

NVDC? 

A That's riqht. 

Q You never said I am not here as the medical 

director of NVDC, did you? 

A I said there was no affiliation between myself 

and· the unit in NVDC and Prince William. I did not 

make a statement I am not here as medical director of 

NVDC. 

Q You signed numerous letters seeking support 

of that application as' acting medical director, didn't 

you? 

A That's the way I signed the letters for supporto 1 

Q And in those letters, you refer to we are 

op~ninq a center, do lQU not? 

A Yes. 

0 Who is the we? 

A 

Q 

That was Dr. Osheroff's practice. 

Well, how could you say Dr. Osheroff's practice 
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was opening a center, when you hadn't consulted him, 

and you hadn't informed him, and you didn't have his 

permission to do it, how could you say that? 

A Well, a little bit of lack of clear thinking 

at that point, and a lot of understanding the practice 

was going to be sold, and thinqs would have hopefully 

worked out anyway, as far as this unit if he were 

going to be coming back. 
. 

Again, going back to the fact that it was clear 

in my understanding that Dr. Osheroff could not have 

a unit in Prince William County as verified by Dr. 

Hampers and Mr. McNeeley. 

Q He could with National Medical Care. 

A They did not give permission, and that is one 

of the reasons I went up to Boston. 

Q They never refused permission, because he never 

qot to ask, isn't that true? 

A That's one of the things I did in Boston, was 

to ask. 

Q You didn't ask him if you could ask, did you? 

A No. 

0 In the application, page 1849, you make the 

following statement under paragraph number five: 
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1 •The Northern Virginia Dialysis Facility has 

2 reached a capacLty of 2.5 shifts per day, and an 

a· additional facility in Prince William County would· 

4 allow for them to take new patients without qoinq to 

5 a sixth shift. 0 Do you see that? 

6 A Yes. 

7 Q That was your language, was it not? 

8 A That was the language of Mr. Lonq, but I 

9 certainly siqned the application. 

10 Q And you certainly read it and approved it 

11 before you filed it, did you not? 

12 

1:3 

14 

1:) 

16 

17 

18 

19 
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21 

23 

173·4 

A Yes. 

0 The them you are referring to th$re is the 

Northern Virginia Dialysis Center, is it not? 

A It's unclear to me, it might refer to the 

additional facility in Prince William County, and it 

might refer to NVDC, it's unclear. 

Q Prince William couldn't go to a sixth shift 

because they didn't have any shifts, did they? 

A More likely than not, it represents the 

Northern Virginia Dialysis Facility. 

Dr. Greenspan, I asked you yesterday about the . 

resolution of Manassas Council. You never told the 
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mayor of Manassas Park, I am sorry of Manassas, that 

2 the Prince William Facility would not be part of 

3· the Northern Virginia Dialysis Center, isn't that true? 

4 A Not early on. 

5 Q You never told him, isn't that true? 

6 A I assume that he was on the list of individuals 

7 we wrote.in February. 

8 Q Let's see if we can refresh your recollection 

9 regarding that: page 102 of your March deposition in 

10 the other c·ase:. 

11 

12 

13 

14 

16 

1i 

18 

19 

20 

21 

uQuestion: Are you aware of how it was the 

resolution came of the.view that it was Northern 

Virginia Dialysis Center seeking to open a 

Prince William County center? 

"Answer: The mayor was never told that would 

be part of their unit. He might have gotten it 

from the mailing address. 

"He might have gotten it from the mailing 

address? 

. "He miqht have. but again, he was never told 

specifically it would be· affiliated at all with the 

dialysis center in Virginia. 

awas he ever told to the contrary? 
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1 "Answer: No.• 

2 That is your recollection, is it not? 

3 . A Yes, unless he was on the list in February of 

4 the people we sent out. 

5 Q Of course, when you got that resolution in mid-

6 1979, you didn't have to wait six months, you could 

7 have called him up and said mayor, you made a mistake, 

s could you not? 

9 A Again, it didn't make a difference. I didn't 

10 recognize ther~ was a problem because if Dr. Osheroff 

11 came back, then the unit would have been in his 

12 practice. Tnat•s the only way I saw Dr. Osheroff 

13 having a unit in Prince William County was through me. 

14 

15 

16 

17 

18 

19 

20 
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Q You said before when you said we in these 

letters seeking suppo~t, you meant Osheroff's practice, 

is that correct? 

A That's right. 

Q In your deposition, the same one in March, at 

Paqe 111: 

"Question: And the we therefore, I assume you 

mean particularly since it is on Northern Virginia 

Dialysis Center and Dr. Osheroff's stationery, that'l 

what you mean by we? 
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1 "Answer: That's right.n 

2 "Did you also mean the Northern Virginia 

3 Dialysis Center as part of that we? 

4 A No, that wasn't the way I was writing it. 

5 Q After July lOth. or lltl1, whenever it was when 

s you had the discussion with Hampers in Boston about 

7 the dialysis facility, you never talked to him again 

8 about the Prince William facility, isn't that correct? 

9 

10 

11 

12 

13 

14 

15 

16 

1i 

18 

19 

::W 

21 

A No. He called a couple of days later. He 

told me he was going to check with other physicians 

who he had contracts with and let me know. 

He called back and told me that he had talked 

to Dr. Strauch and Strauch said there was no need, 

and therefore, since Dr. Strauch had contracts with 
\ 

Prince William County, National Medical Care could 

not go ~nto that county. 

0 Your dep.osi~ion, page 159 and 160: 

"Did you discuss the Woodbridge facility with 

Dr. Hampers again in November and December? 

"I don't recall ever discussing it again after 

July 10 with Dr. Hampers." 

was that just a mistake you made in that 

A No. November and December, we never discussed 
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it. I mentioned in the deposition before, whenever 

the meeting was in Boston, I qot a call a couple of 

days later rel~yinq the information I just mentio~ed. 

I told about that several times 'before. 

Q Your answer: "I don't recall ever discussing 

it aqain after July 10 with Dr. Hampers•, that would 

be in error, would it not? 

A Not if I was under the impression that July 10 

was the second telephone call. 

Q I had asked you before about not informing 

Osheroff about the United Health Care Association 

contact you had under discussion. You didn't inform 

either Westerman or Notaris of that, did you? 

A About what again? 

0 The ne9otiations with United Health Care. 

~ I don't remember discussing it with them. 

0 In fact, in your July meeting with Dr. Hampers, 

you didn't tell him about that either, did you? 

A I don't remember telling him, no. 

Q With regard to the meeting with Hampers in July, 

you didn't tell Osheroff, Westerman or Notaris about 

that meeting, did you? 

A I don't remember telling them, no. 
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1 Q Yet Osheroff was your employer, not Hampers, 

2 wasn't he? 

A That's right. 

4 0 Didn't you have some duty to keep Osheroff or 

5 his guardians informed of your actions regarding his 

6 practice? 

i A Yes, I had an obligation. The point was that 

s I just didn't feel that Dr. Osheroff had any direct 

9 or indirect relationship at that point, since he 

10 was restricted. 

11 I had asked you about your conversation with 

12 Westerman. I want to read from your deposition, page 

14 

15 

16 

17 

18 

19 

:!0 

:!1 

169, July 7 -- it's January 7th, this is you talking: 

"Implicit in my statement, and I may have said 

other thinqs, but I specifically remember telling 

him that Dr. Osheroff could not have an interest in 

Prince William.County. To me it would be awkward 

then to file in Dr. Osheroff's name. I told him 

that would be in violation of his contract.n 

Does that refresh your recollection about the 

conversation with Westerman? 

A 

Q 

Yea. 

You told Westerman those things, did you not, 
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not only that Osheroff hadn't bothered askinq you so 

you didn't tell him about the Prince William facility, 

but that it would be awkward to file in his name. 

A Illegal and awkward, as far as I was concerned. 

Q Bow could Dr. Osheroff ask you about the Prince 

William facility if he didn't know about it? 

MR. PLEDGER: Your Honor, this cross examination 

has ranged far and wide, and I think it is delayinq 

this case unduly, and the questions are beyond any 

realm of reason in this. 

Aqain, counsel has omitted, when he comes back 

and refrarnes his questions, and my objection is speci-

fically to the form of the question. The response was 

to me:it would be awkward then to file in Dr. Osheroff 1 

name. I told him that,would be in violation of his 

contract. So we have awkward to file in his name, 

and violation of his contract. If you take that and 

take.two words out of the center of it, then it appears 

to be a different statement than what is in the 

oriqinal transcript. 

MR. HIRSCHKOP: I haven't chanqed the man's 

testimony. 

Your Honor, w~ have one rebuttal witness I would 
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1 like to take at this time unless he will stipulate. 

2 We have these records that I have put before witnesses 

3 ' of people's attendance during the period that is in 

4 question. 

5 She is the bookkeeper who keeps the records 

6 during the ordinary course of business and they say 

7 whether someone was present or not. That's all. It 

8 is just to qet them. in evidence. They are having a 

9 

10 

11 

12 

13 

14 

In 

16 

li 

18 

19 

20 

21 

state inspection soon, so she needs to get back to work 

May I just put her on for that, unless he is going to 

stipulate? 

MR. PLEDGER: A) I am not going to stipulate to 

it, and B) I am not going to per.mit this witness to 

be interrupted at this time for that, and C) that 

witness is going to take a little bit more time than 

a minute or two. I think rebuttal witnesses can come 

at the end of the case. 

MR. BIRSCBKOPt Your Honor, we haye taken 

patients out of turn. She had a particular need, and· 

we do have an inspection.to worry about. 

MR. PLEDGERt I have a lawyer sitting here, 

who has been here, because counsel represented that 

his cross examination would take no longer than the 

1741 
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direct, and it is double that now. 

I am not goinq to interrupt at this point. If 

he wants to finish with this witnes~, and in the mean-

time I can see the records, maybe we can work out 

aome kind of stipulation. 

~BE COURT: We will take that up after you 

complete your cross examination of Dr. Greenspan. We 

will take a recess and maybe you can stiulate it. 

Will you permit Mr. Pledqer to talk to the witness so 

he can satisfy himself as to the authenticity of 

the· records? 

MR. BIRSCBKOPa Yes, sir. 

(Brief recess) 

BY MR. BIRSCBKOPt 

Q At the time you talked to Mr. Long, before you 

filed the application, he warned you there would be 

problems with patients choosing doctors, did he not? 

A Yes, he said that was a concern. 

Q You knew that he had been involved in a lawsuit 

over that very problem, did you not? 

A something related to that, I didn't know the 

specifics. 

Q You had all that knowledge when you drew up 

. ' 
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that form on December 12th, did you not? 

A I had that knowledge, I didn't think of it. 

Q At the time Mr. Long advised you, he advised 

you that you might end up in a lawsuit with National 
-

Medical Care over setting up the Prince William 

facility, did he not? 

A Yes, he said that was a possibility. 

Q Yet.despite all those warnings, and.the warnings 

about corporate problems, you never chose to put any-

thing in writing to Ray or his representatives 

con~erning the establishment of the Prince William 

facility, did you? 

A That's correct. In my mind, he had nothing to 

do with itJ that's why ·I went to Boston. 

Q With regard to ,the Prince William facility, 

you testified about how patients had difficulty getting 

up her~ in a snow storm, they had just as much 

down there in a snowstorm, didn't they? 

difficulty 

. I 
I 

A Yes. 
I 

Q In fact, you have patients at the Prince William 1 

facili~y that travel more than an hour to qet there, 

do you not? 

A I can't say that they travel more than an hour. 
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They do travel from Pairfax County down, some of them 

4o, by their choosing. Patients are given the choice 

of dialyzing at any unit in Pairfax county or dialyzing 

at the Prince William unit. 

Q Page 225 of your deposition of the 8th: 

•auea~ion1 Were somj of the patients who are 

now dialyzing in Prince William, who formally 

dialyzed at Northern Virginia Dialysis Center, 

travelling more than an hour to qat there? 

•Answera Yes.• 

Do you recall that? 

A I don't recall it, but as I said, close to an 

hour. 

Q At the time you were deposed on January a, 

1979, of the roughly 26 or 27 patients at Prince 
' 

William facility, approximately 20 had previously been 

at the Norther·n Virqinia Dialysis Center, is that 

correct? 

A I can't argue with that. 

Q You appeared before the Executive Committee, 

and at tha~ time they asked you about Ray Osheroff's 

mental state upon his return, did they not, do you 

recall that, sir? 
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1 A Not specifically, in general, I do. 

2 Q Did you tell them at that time that sympto-

~ · matically he was better? 

4 A I believe I did, yes. 

Q Did you tell them, at that·time, that his mood 

6 was elevated, he was no longer depressed? 

7 A Yea. 

8 Q Did you tell them his mood was not unreasonably 

9 elevated? 

10 A I don't know whether I told them, hut in my 

u own mind it was not unreasonably elevated. 

12 Q Did you tell them at that time you thought he 

1 ~ had adequate knowledge of nephrology? 

14 A I believe I was referring to the time before 

1 ~ he went to Chestnut Lodge that he had adequate 

16 ·knowledge. 

li Q Your exact statement •As far back as then, I 

18 did not think Ray•a knowledge of nephrology was poor, 

19 I thought it was adequate. 

:!0 MR. PLEDGBR1 Your Honor, I am going to object. 

21 

I 
We have taken it out of context because the statement is -

MR. BIRSCBXOP: Your Honor, I was going to read 

the whole statement. I was tryinq to read it and he 
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interrupted me in the middle of a question. 

2 MR. PLEDGERa I am objecting because the 

3 · portion he chose to read gives a different light than 

4 it does if you read the next five words. 

5 MR. HIRSCBKOPa That's what I was doing when 

6 he stood up. May I finish the question? 

i THE COURTa The objection is well taken. You 

s read it first in.part, read the ·whole thing. Why 

9 don't you read all~of it before you give him a chance 

10 to answer. 

11 MR. BIRSCHXOPt In fairness, your Honor, he 

12 said, and I read the lanquaqe as far back as then. I 

13 

14 

15 

16 

17 

18 

19 

20 

21 

1746 

didn't have to refer to that at all. 

Q Continuing from where we were: I can't say 

that now. It was not ·the knowledqe of medicine, it 

was the practice of medicine. It was the app~ication 

of that knowledge and the consistency of that knowledge 

that was lackinq then. You recall that, do you not? 

A Yea. 

Q I couldn't qo away for weekends because I knew 

I would get calls. I knew they couldn't find him. 

He ordered this, this and this, what do you think. 

This was on my weekends off. Not only was I doing my 
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practice, I was backing up his practice. That's why 

2 I told him to make a decision. If you can't make a 
3 . 

decision, qo some place and qat the ability to ~ake 

4 a decision. 

5 THE COURT: Before he answers, are you satis-

6 fied that is the entire statement? 

i ~· PLEDGER& Yes, sir. 

8 A Yes. 

9 Q There was more to the answer, I picked up in 

10 the middle, now let me read you the first part. 

11 •sow do you compare your impression of Ray's 

12 capacity to treat patients now as compared with 

1~ the time when you first joined him in patient care? 

14 •cr. Greenspan: I·would say it's about the 

' 
1~ same. Let me, also, add that as soon as I came here 

16 in June, I was doinq the practice. I was·it. We go 

ti to see a consult, let's say at Circle Terrace, he 

18 would be on the telephone talkin9 to his accountant, an 

19 I would qo back and see the patient. There never 

w really was that much concurrent medicine. As far back 

21 as then, I did not think Ray -- et cetera. Now, that 

~2 is the whole answer. Do you recall that? 

A Yes. 
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1 Q When you say I would say it's about the same in 

2 response to the question, is that what you meant to 

3' say at that time? 

4 A In the question it says his fund of knowledge? 

5 Q The question was how would you compa:e your 

6 impression of Ray•a capacity to treat patients now as 

i compared with the time when you first joined him in 

8 patient care. 

9 A I have a disaqreement with that statement it 

10 was about the same. 

11 So you didn't. tell the truth to the medical 

12 committee? 

13 A The rest of the answer told the truth. I am 

14 not sure I interpreted the question correctly, but the 

15 explanation was corredt •. 

16 Q You told them you were perfectly content to 

1; have him come down and admit patients to the Prince 

18 William Dialysis Facility at that timer it was an open 

19 unit and he could come and admit patients. 

20 A I said it was an open unit, and he was free 

21 to apply. 

•)•) Q So you might not have accepted him? 

A~ That•s a possibility. We have never turned down 

1748~------------------------------------------~ 
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1 a physician. If you look at the Executive Committee 

2 minutes, you will see the explanation I gave. 

3 Q You never circulated any notice to anyone that 

.4 it was an open facility, did you? 

6 

i 

8 

9 

10 

11 

12 

14 

16 

17 

18 

19 

:W 

:H 

A It was in the newspaper, it was everywhere, 

and if Dr. Osheroff could not have practiced for some 

reason, his representative could have practiced. We 

have no rule limiting an employer, employee of a 

physician from practicing in Woodbridge. 

Q He wasn•t stopping you from havinq a representa-

tive practice in Nor~hern Virginia. 

A Yes, he is. 

Q YOu referred that patient on the stand yester-

day to a doctor up in Northern Virginia, didn't you? 

A The doctor I referred to is a referall, he 

is not a physician I work with. He does not allow any 

physician who works ~ith me, the chief of nephroloqy 

at GW couldn't qo in his unit if that physician worked 

with me. That's one of the bylaws. 

Q There is no question that in the first 

I 

two weekj 

in December, you instructed the nurses not to take 

orders from Osheroff, _is there? 

A Yes. 
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1 
Q And you did not allow Osheroff to treat patien~a, 

2 
that's true, also? 

3· 
A Aa I recall, he wasn't there. 

4 
Q In fact, you knew his hospital privileges were 

5 
actually suspended before he did? 

6 
A I am not sure I knew they were suspended. I 

7 
knew they would be suspended if he started seeing 

8 
patients, and I knew he h~dn't started seeing patients. 

9 
~he actual suspension was up to Dr. Baut. All he 

10 
wanted to know from me is when Dr. Osheroff was coming 

11 
ba~k, and that's all I told him. I didn't suspend 

Dr. Oaheroff. 
12 

Q Page 82 of your January 3rd deposition in the 

other c:asea 
14 

15 
•Question: Wh~n did you become aware Dr. 

Osheroff's privileges at Alexandria Hospital had 
16 

b~en suspended? 
17 

•Answer: Dr. Haut informed me either the same 
1A 

day or within the same timeframe that he was sus-
19 

pended. I wasn't told Dr. Osheroff was suspended 
20 

prior to him beinq notified. 
21 

-~~_No, let me take that statement back. Dr. Oshero.~f 
•)•) 

was in a suspended status. It was not told for 
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a while. 
'.:; 

Be would have been told if he entered int~ 

the hospital to see patients. That is what I waa 

told from Dr. Haut, that he would no~ invoke the 

suspension unless Dr. Osheroff saw pa~ients in 

the hospital. Dr. Osheroff didn't see patients in 

the hospital for a long time period while he was 

back. 

•Question: Were you informed of the suspension? 

Obviously, you were informed of it before Dr. 

Osheroff was. 

8 Answer: That's riqht.• 

Does that refresh your recollection? 

A At this point, I don't remember Dr. Haut telling 

me that he had suspended Dr. Osheroff. I just 

remember makinq the telephone call to tell him what 

happened. That, I don't remember. 

I can't disaqree with what I said then, I can 

just tellyou what I remember now. 

Q Did you inform Osheroff of the full HSA meetinq 

with regard to Prince William Dialysis Pacility? 

A 

Q 

A 

That's the one that he asked me to qo to. 

You advised him not to go. 

I said it wouldn't be a good idea. 
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Q After that, did you advise him of the Network 

meeting? 

A No. 

Q: And he was not aware of the Northeast Washington 

facility application, was he, as f~r as you know? 

A · Not from me, but Pat Shine was aware of all 

these applications, all these meetings, everyone at 

Na~ional Medical Care waH aware. National Medical 

Care had representatives at the full board meeting 

and at the local meetings, ·so National Medical Care 

was totally aware, and he had free access through 

Nat~onal Medical Care to all meetings and all discussioJ~&o 

Q You said yesterday the only time you aver 

talked to him about coming back was at the Lobster 

Shed, do you recall that? 

A No. There wa• another meeting in my office, 

as I remember there were two times. 

Q At the meeting in your office, he told you that 

he wanted to come back, did he not? 

A Yes. 

Q When was that? 

A I would say sometime in November. 

Q Remember when I asked you before about the 
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1 application you were preparing for Northeast and 

2 Montgomery, you said you weren't sure you cou.ld get 

3 hold of him. Be came into your own office and sat 

4 down with you saying I want to qo back into practice, 

5 you could have told him then. 1 am setting up a 

6 Prince William facility, I am applying for a Northeast 

7 facility, and I am applyinq for a Montqomery facility, 

s you didn't tell him any of those thinqs. 

9 A I could have told him that, and he could have 

10 told me he wants to talk about patients, about medical 

11 care, talk about a lot of thinqs. He could have done 

12 a lot of things, and he never did. 

13 Q You weren't in a mental institution. 

14 A Be was supposed to be rehabilitated. 
\ 

l;i Q You knew his wife had separated from him? 

16 A Yes. 

l'i Q. This was a man under great stress still, wasn't 

18 he? 

19 A That's why I didn't want to press thin9s. 

20 Q As a doctor, you are supposed to be understand-

~ 1 ing of people's conditions, are you not? 

.A 

0 

Yes. 

Wasn't it incumbent upon you to take this man 
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1 who was under stress and tell him that you were doing 

2 these things? 

a· A No. In my·mind, I wasn't hidinq it from him. 

4 I didn't think that was an appropriate thing to be 

5 talkinq a~out. 

6 

7 

8 

9 

10 

11 

12 

1:1 

14 

15 

16 

li 

18 

19 

20 
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Q Regardless of your statement you weren't sure 

how to get hold of him, you didn~t know where he lived, 

he came into your office and you could have told him 

anythinq you wanted. 

A I could have reached him before, but those were 

not· appropriate discussions at that time, in my mind. 

Q Then why did you say you didn't know where he 

lived, that was an out and out lie, wasn't it? 

A I didn't know where he lived. 

Q You went to his· house when he was so-called 

committing suicide, you knew where he lived then, 

didn't you? 

A His house on Prince Street was being refurbished 

and he didn't live there. 

Q Where did he live? 

A I don't know. You tell me. 

Q When he came into your office, you were the 

acting medical director, were you not? 

CEO REPORTING 
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1 A Yes. 

2 Q When he came to you and said I want to come 

~ · back into medical practice, you, as actin.g medical 

4 director, had some responsibility for that facility, 

5 did you not? 

6 A I had a responsibility to the patients. 

7 Q You had a responsibility as to who came in there 

8 and practiced medicine a 1: that facility, al.d you not? 

9 A Yes, that's what I was trying to maintain. 

10 Q At that time, you didn't try to discuss with 

11 him·any schedule of when he was coming back, did you? 

12 A I.thought he had already begun scheduling by 

1 ~ reading the Washington Manual, by goinq into things. 

14 I had no idea what was -going to happen December 12th. 

15 I didn't know whether we were talking about a couple 

16 

li 

18 

19 

:W 

21 

of weeks or a couple of months. But at that point, he 

was doing the appropriate thing by starting to review. 

I didn't feel like I wanted to pressure him and put 

him on a schedule. 

Q I would like to read you the following question 

and answer of January 8 on page 309 from your depositio1' 

to see if it will refresh your recollection on another I 

matter. 
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•Question: When Dr. Osheroff was discharged 

from Silver Hill, did you make any contact with 

any of his psychiatrists or staff people to inquire 

about the discharge? 

•Answer: No. 

woid you inquire of anyone at Chestnut Lodge 

with regard to that discharge? 

"Answer: No. 

•o~d you call Dr. Dingman? 

•Answer: No.• 

That answer was untrue, was it not? 

A I called Dr. Dingman after he had left Silver 

Bill. 

Q so your answer given in this deposition was 

untrue, was it not? 

A That's riqht. 

I 
I 
I 

I 
Q And it wasn't until you heard Dr. Dinqman testif, 

under oath that he in fact got such a call from you, 

that you changed your testimony, isn't tbat true? 

A That's not ture. That may have slipped my 

mind durinq the deposition. I do remember at least 

two telephone aallso 

0 ~ You went to Dr. Dingman's deposition at Chestnut 
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Lodge and sat there and heard him testify? 
..... 

A Yes, I did. 

Q And prior to that time, you never sought to 

correct this incorrect testimony that you hadn't 

called Dr. Dingman, had you? 

A I am not sure I read it at that point. 

Q You didn't waive signature in your deposition, 

and you read that d~position, didn't you? 

A Which deposition. 

0 Your deposition of January 8th that I just read 

to you, you refused to waived your signature. 

MR. PLEDGER: Your Honor, rather than let the 

mischaracterization go, he didn't refuse, I told him 

not to waive his signature, so it is.not a question 

of his refusing. It.is a question of my advice to 

my client. 

Q And you thereafter read your deposition, didn't 

you? 

A I glanced it over. 

Q And Dr. Dinqman•s deposition was after you had 

received and read your deposition? 

A Probably true. 

Q You said on direct examination you did not 

1757 
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1 express to anyone your reservations about Ray's 

2 competence. You did, in fact, tell Pat Shine you 

3 had reservations about Ray•s competence, did you not? 

4 A Yes, I did., and she told me the same thinq. 

5 Q When you said on direct that you hadn't dis-

a cussed it with anybody, that also was untrue, wasn't it 

7 THB COORTa He included several people, and 

a I think she was one of the ones he included. 

9 0 You expressed reservations about his medical 

10 competence to Hampers, also, did you not? 

11 

12 

tn 

li 

18 

19 

:H 
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A Yes. 

Q With reqard to the letters from Eileen Collins 

and Pat Shine to Hampers, you may have seen them before 

they were sent, isn•t that correct? 

A I might have, r didn't know when they were sent. 

Q You discussed Osheroff's competence with the 

medical community, did you not? 

A The executive committee. 

Q Is that what you mean by medical community? 

A That's the only time I discussed his competence 

was at the executive committee. 

Q You were asked at your deposition, paqe 369: 

"Do you today have problems with Ray's ~edical 

c~mpetence? 
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1 "Answer: Yes. 

2 "Question: Have you discussed that with 

3 members of the medical community? 

4 •Answer: Yes." 

5 Are you saying you meant ~y that answer it was 

6 just the members of the executive committee? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A Yes. 

Q Was Dr. Goldberger on the executive committee? 

A No. 

Q Let me read you·further without skippingz 

"You don't discuss it with just anyone, do you? 

"Answer: A select few. 

"Any of them doctors? 

"Dr. Tolkan. 
\ 

"Anyone other than that? 

"Dr. Goldberger.• 

So you discussed his medical competence with 

Dr. Goldberger. 

A Yes, we discussed it together. He was coming 

I to me, and I couldn't deny what was going on to him. 

0 And you told Haut specific concerns you had 

about Dr. Osheroff, didn't you? 

A Yes, he asked what was going on, and what 

. • I 
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concerns I had, and I told him. 

Q I had asked you before about a suspension, I 

will read you further testimony, page 382. 

•But you did know before you were fired ~hat 

he was suspended? 

•That's my recollection. 

•And you didn't tell him that he was suspended? 

Does that further refresh your recollection 

that you knew he was suspended before you were fired? 

A Again, I can't remember now if you had one 

and one is two. Dr. Haut told me he was qoin9 to be 

suspended if he was qoinq to practice medicine, and 

I told him he was goinq to be practicing medicine. 

0 Now, you said all you said to the patients was 

that they should make a choice between doctors, is 

that correct? 

A Yes. 

Q When you gave this form to the patients, you 

did it at that time because you were upset, isn't 

that correct? 

A I can't say I wasn't upset. 

0 Isn't that the reason you were doing it at that 

time? 
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1 A No. There is no relationship. 

2 Q During the time you handed out these forms, 

3· you told the patients you were unc6mfortable with. 

4 Dr. Osheroff, didn't you? 

5 A No. Only the patients who asked me why I had 

a been fired and what was qoing on and questioned me, 

i that's the response I qave. I was uncomfortable and 

8 

9 

10 

11 

12 

1:3 

1-1 

15 

16 

17 

18 

19 

:W 

:?I 

•)•) 

I couldn't work with him. 

But that was not a statement I made on rounds. 

I made no statement on rounds, except the statement I 

des·cribed, and the patients questioned me later that 

day or later the next day, and those were the aomments 

I was makinq. 

Q In the hearing before Judqe Lewis, you reaall 

testifying, do you not? 

A Yes. 

Q The Judge asked you this question, page 305: 

"Why didn't you wait then and talk to them when 

they were in a normal condition? 

"I was very upset.• 

Do you remember saying that? 

A I was upset at Judge Lewis, not the patients. 

Let me explain why I chose that particular time if 
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that is wha~ you are qettinq at. 

Q The Cou~t, page 304: 

•were they all on the machine? 

•Most were on the machine. There were very 

few patients who came down and took the paper --

•The Court (Interposing) Did you not consider 

that to be highly unethical for a doctor to go 

aroundsoliciting patients when they're under a 

machine, or in pain, watching their own blood go 

up and down, is.that proper? 

•The Witness: I think the patients should have 

a choice. 

"The court: Is there anything in there, you 

gave them a choice while they were qoinq through 

with this, is that ~iqht? 

•The witness: They were aware of what they 

did and the nurses 

nThe court: My, my, my, you did it while they 

were going? Why weren't you manly enough to wait 

until they had come off and walk around, and come 

talk to you, because they didn't, didn't they? 

•The witness: That is riqht. 

•why didn't you wait and talk to them when 
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1 they were in a normal condition? 

2 The witness: I was very upset.n 

3 That was your reply to Judge Lewis' questions. 

4 A That's what I replied. However, the patients 

5 were not in a normal condition either before or after 

6 dialysis. There was no other time except on rounds 

7 

8 

9 

10 

11 

12 

13 

14 

1i1 

16 

li 

18 

19 

20 

21 

which I believed to be the most consistent time to 

talk to patients. 

I have had occasions in the past when I had 

talked to a patien~ before dialysis, who had been 

flu~d overloaded, and they do not feel like talking 

before dialysis. They have a schedule to get on 

dialysis. After dialysis, they often feel terrible. 

0 You had them coming down to your office after 

dialysis for prescriptions, didn't you? 

A I didn't have them come down, they came down. 

Q You could have done it then, couldn't you? 

A I don~ k~ow how I could have reached all the 

patients that way. 

Q Not only were you upset, but at the time you 

were qivinq this form to patients on the maahine, they 

were upset, weren't they? 

A That's right, and that was the traqedy of the 

DEC REPORTING 
f703) 75 1 ·00 1 3 

1763 



1 

2 

3 

4 

5 

6 

i 

8 

9 

10 

11 

12 

1~ 

14 

1:5 

16 

17 

18 

19 

20 

21 

22 

1764 

2663 

day. I had no other way of notityinq those patients 

what happened, and that situation, to me, was created 

. by your· client. 

1-

Q You, in fact, informed some of these patients . 

when you gave them the form to siqn that Osheroff's 

privileges had been suspended, didn't you? 

A No. 

Q Pages 83 and 84 of your deposition in the other 

case. 

•uave you talked to any of the patients at 

the Northern Virginia Dialysis Center about Dr. 

Osheroff's suspension of privileges at Alexandria 

Hospital? 

"There migh~ have been one or two patients who 

asked me specifical+y what happened if I qet 

hospitalized, where do I qo. A lot of patients 

asked me and continued to ask me what will I do 

if I need to qo in the·hospital. There might have 

been one or two patients that I made aware of the 

suspension, I can't remember specifically. Under 

no circums~ances did I tell everyone. In fact, I 

could not say more than one or two people were 

aware of that from me.• 
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Does that refresh your recollection? 

A Yes, I can't ascribe to any more knowledge 

now than I had then. 

Q At that point, it was common.knowledge in the 

unit, the staff knew all about it, didn't they? 

A I don't know. 

Q You told technicians, also, who quit Osheroff 

that day that he was suspended.from the hospital. 

A I don't remember seeinq the technicians that 

day when they came to the office. 

0 Let me continue where I just left off: 

•Answer: I miqht have told one or two patients, 

again, I can't give you names because I can't rememh r 

specific.s, but if I told anyone, it was no more 

than one or two patients, but aqain, I can't 

remember telliriq anyone. 

•Question: You now say you didn't tell anyone. 

•z can't remember telling anyone specifically 

Dr. Osheroff was on suspension and you can't see 

him in the hospital. 

•we are talking about patients now -- did you 

I . 
! 

I 
I 

tell the staff of Northern Virginia Dialysis.Center?j 

nx think I told a couple of staff members.• 
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1 You said that under oath, didn't you? 

2 A Yes. 

3 Q Was it true? 

4 A l can't remember. 

5 Q !low. 

6 A What's wrong with telling the truth? 

7 Q Was it true when you said it then? 

8 A I am talking about the suspension, again, X 

9 don't remember any more now than I did then. 

10 
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Q You said unequivocally on direct examination 

you·didn•t tell anyone. 

A I can't remember now I told them. 

Q But you said then, in a deposition just a 

month after the event, I think I told a· couple of 

staff members; so the likel~hood is that you told a 

couple of staff members, isn•t that correct? 

A My recollection certainly would be batter then 

than it is now. 

Q And you thouqht then I probably told a couple 

of nurses, line a. 

•Question: Did you tell the technicians who 

worked at Alexandria Hospital that he had been 

suspended? 

.. ' 
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... 
1 "Answer: I don't recall telling any technicians 

2 "You don't? 

3 "Answer: No, I probably told a couple of nurses 

4 •You don't recall discussinq it with Claudia 

Brown or John Doyle? 

6 •I might have discussed it with them. When you 

7 say technicians, the reason I think of them is 

8 because they are not in the chronic unit, they were 

9 acute technicians.• 

10 So according to this, you might have discussed 

11 it with them, is that correct? 

12 

1-l 

l:'i 

16 

17 
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A That's right. 

Q In fact, those are two of the three technicians 

who worked in the hospital for Dr. Osheroff and who 

quit immediately upon 'the firinq. 

A ·That•s right. Again, let me explain a couple 

of points. This was just talking about Alexandria 

Hospital. Re still had privileqes at eight other 

hospitals. 

Q Those technicians worked at Alexandria Hospital. 

A They worked everywhere. 

0 But they worked at Alexandria primarily, did 

they not? 
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1 A Yes, and or. Osheroff had the opportunity of 

2 
hi~inq someone or asking someone to see patients for 

3· him at Alexandria Hospital, or to see his patients at 

4 Alexandria Hospital. 

5 Q · You told the patients you were uncomfortable 

6 with Dr. Osheroff, did you not, when you passed out 

i this form? 

8 A No, I did not. If they asked why have you been 

9 fired, what was the reason, I told them the reason 

10 was that I was uncomfortable and I couldn't work with 

11 him, that was it. If they didn't ask, and most 

12 didn' t, I . didn' t say anything. 

13 Q Now you have said you don't recall at this time 

14 · telling staff people about him losing his privileges 

1~ at the hospital, although you said it a month after. 

16 I would like to refer you to your deposition 

li of January 8, 1981, a year after the event. Do you 

1~ recall discussing with staff members as to whether 

19 or not he had privileqes? 

20 A 

21 Q 

A 

Q 

1768 

At what time, after December 12th? 

Yes, on or after December 12th. 

At this point, I don't remember that. 

Did staff members and patients come to you 
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1 with a multitude of rumors regarding his privileges? 

2 A Yes, they did. 

3 Q At that time, didn • t you te·ll some of the 

4 staff members that he had lost his privileges? 

5 A Aqain, I can • t remember. I fo.und it very . 

6 difficult to lie to people. If a staff member had 

7 said has he lost privileges, I would have said yes. 

8 Q Who is Jeanne Rawles? 

9 A One of the technicians. 

10 Q Did you ever instruct her not to do dialysis 

u for·or. Osheroff? 

12 A Yes, she was workinq for us, and did a treat-

1~ ment for Dr. Osheroff when she was in our employ. 

14 Q You knew Martha Hall was contactinq patients, 

1;; did you not? 

16 A After she was contacting them, yes. 

li Q Did you give her any instructions with regard 

~~ to that? 

19 

20 

21 

A When I found out she was contacting the patients 

I told her to make sure she was careful in telling 

the patients they had a choice of either way to go. 
. 

Q You didn't try to stop her in any way from 

contacting patients, did you? 

•• 4 
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1 A I believe she had made most of the calls, but 

2 I didn't tell her not to make calls. 

3 MR. HIRSCHKOP: No further questions. 

4 REDIRECT EXAMINATION 

5 PLEDGER: 

.6 Q u beqan having thoughts about a 

7 Virginia, was it your intent 

9 A No. 

10 

11 

12 
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Q You asked at about why 

A In my it at all, 

because of his c ntract with National 

which preclud a him from going into that The 

people I ught had direct involvement wer 

National Medical Care, an 

are people that I made aware of everything 

on. Every meeting Pate Shine was aware of, 
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facility in Manassas. Actually, it was Dr. Hampers 

2 who had signed the application, so it was a National 

3 Medical Care application. 

4 

5 

6 

; 

8 

9 

10 

11 

12 

14 

16 

li 

19 

:!0 

:!1 

•}•) 

0 would you explain to the Court what you·saw 

as Dr. Osheroff's potential role in the Prince William 

facility, if and when he came back from psychiatric 

care? 

A If and when he came back from psychiatric care, 

I was··assuminq that he would come back as a practicing 

nephroloqist and be·in the practice, and we would be 

able somehow to work the Prince William County unit 

into our practice, in other words, that would be my 

contribution to the practice. 

One of the thinqs that had to be worked out was 

a waiver for the Georqetown qroup to waive their 

riqhts to Prince tqillia.m County in order to bring the 

Prince William Dialysis unit into the practice. I 

felt if I had the provider nu~ber, they would be 

will~nq to do that, in just the s~me way they had. given 

Dr. Osheroff a waiver to have his unit in Alex~ndria. 

The whole Northern Virginia area was promised 

to this Georqetown qroup by National Medical.Care, 

and Dr. Osheroff was qiven a waiver by the Georgetown 
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gzoup to have his Northern Virginia Dialysis Cente~. 
.... 

1 

I felt the same mechanism could come into effect, 
2 .. 

but I couldn't wait because other people were already 

preparing applications. I had no choice. 
4 

Q As to the last conversation you had with Dr. 
5 

Hamp~~· with respect to this Prince William applicatio , 
6 

did you understand that he was still considering 
i 

whether that was a possibility of adding that to 
8 

~e National Medical Care·qroup? 
9 

A As far as I know that remained a possi~ility 
10 

throuqhout. That is one of the reaons I was a little 
11 

unclear initially about the status of open or closed, 
12 

·because if it were qoinq to be somehow related to 

National Medical Care that was an area I was unclear 
14 

about, however, I did s~ecifically open the unit 
\ 

1;) 
at the board meeting in Manassas. 

16 
Q When Dr. Osheroff returned from Silver Bill 

17 
.in the fall of 1979, did you consider him to be ready 

18 
to return to the active practice of nephrology? 

19 
A Not at all. 

:!0 
Q Would you explain to the Court why you didn't 

21 
consider him to be ready to return? 

A Many of the same characteristics that I had 

1772L-----------------~-----------------------
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Loudon County where there was need for a dialysis 

unit. 

Q On cross examination, you also stated that the 

names of people who came ·from certain areas were 

part of the public knowledqe. Would you explain to 

the Court what you mean by that? 

A Required by regulation is the fact that every 

dialysis unit has to supply the Renal.Network with 

information of ~atients' names and localities from 

whi~h they derive thair statistics regarding nee4 and 

service areas. 

So that all one needs to do is call up the 

renal network to find out how many patients on dialysis 

live in a specific ar~a, and they will give you the 

ln addresses and zip codes. I don't know whether they 

16 qive names or initials, but they have the addresses 

17 and, zip codes. 

18 Q Were you aware of that fact at the time your 

19 application was being prepared by Mr. Long? 

:!0 A Yes. 

:!1 Q Did there come a time when you were requested 

~~ by one of the government agencies that was reviewing 

~:~ your application to supply the names and addresses 

1773: 
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1 Q Do you recall your· conversation with Mr. 

2 Westerman as to what input he put into the 

3 preparation of that document? 

4 A Just in general that he was concerned there 

5 was no acting medical director in an official way, 

s and he wanted a document to verify it. 

7 Q Did Mr. Westerman tell you as to what·might 

s occur if there were no medical director appointed 
• . 

9 in the .absence of Dr. Osheroff? 

10 

11 

12 

13 

14 

15 

16 

li 

1~ 

19 

20 

:H 

1774 

A I can't remember him tellinq me. I do know 

that there was a concern that the 

MR. BIRSCHXOP: Objection. ~he question was 

only what he told him. 

0 Do you recall !ir. \'lesterman 8 s testimony before 

this Court that he was concerned that National 

~edical Care would appoint a director? 

A Yes. 

Q Do you remember that as a part of your 

convers,ation with him? 

A I don't remember him saying that to me. I do 

know that he was extremely concerned about having a 

director. Aqain, that feeling I had was that he 

vanted a medic~l director, but I don't remember him 

OEO REPORTING 
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12 
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14 
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telllnq_me specifically that statement. 

Q Do you ~emember him telling you, as he testified 

in this Court, that he felt it was a necessary thin9 

to protect Dr. Osheroff? 

A Yes, I do remember concern about Dr. Osheroff 

and wanting to protect his interests. 

Q When you went out to see Dr. Osheroff in 

Chestnut Lodqa with this letter that would appoint 

you as the actinq medical'director, did Mr. Westerman 

know that is what you were qoinq to do? 

.A Oh, yes. 

Q Did he feel that was an appropriate thinq for --

Did he ask~u not to qo out there and have him sign it? 

A No, he was aware of me doinq it, t}?.at•s how it 

had to be siqned. 

0 There came a time when there was a second letter= . 
dealing with this ·subject or a letter from National i 

1; 1 

18 

19 

20 

:!1 

Medical Care asking for clarification of your relation-

ship with Dr. Osheroff, did there not? 

A. I am a little confused. The letter that I am 

talking about is the one in which I state I am associat~d 

in practice, pursuant to your request letter. 

Q I show you what has been admitted as Plaintiff'r 

OEO REPORTING 
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10 
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12 

1:1 

14 

tn 

16 

li 

18 

19 

20 

21 
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number five, were you awar~ of that letter prior to 

the time you were fired? 

A I believe I was. 

Q Was this letter brou9ht up in your conversation 

with Mr. Westerman with respect to your being appointed 

as the actin9 medical director? 

A Yea. 

Q Di4 he tell you that he had a telephone conver-

sation with National Medical Care in which he had 

requested your appointment? 

A I believe he did. 

Q You have read Dr. Hampers• deposition, have 

you not, which has been offered into evidence in this 

case? 

A Yea. 

Q Do you recall Dr. Hampers testifyinq that he 

wanted the letter~ which is Exhibit No. a, signed in 

order to officialy appoint you as the acting medical 

dirac to~? 

A Yes, that is correct. 

Q Did Dr. Hampers tell you that it was necessary 

for you to get this letter 'in order to carry out Mr. 

Westerman's request that you be appointed? 
2:1 

1775-A I 

* * * 
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1 pa~ticular shift that he was doing. However, there 

2 were occasions when some of his patients were on 
3 other shifts because of transportation limitations, 

4 and there wer• times when he couldn't see his patientso 

5 Q I show you what has been marked as Plaintiff's 

a Exhibit No. 13, a memorandum to the file that Mr. 

7 Westerman has testified to. You were asked whether 

8 

9 

10 

11 

12 

14 

16 

l'i 

18 

19 

20 

:!1 

:!2 

1776 

you told him, at that time, your reasons for .putting 

the application in your name, an~ as to whether Mr. 

Westerman's memo to that effect was correct, and you 

said it was not. 

Would you tell the Court what your recollection 

of that telephone conversation, on or about July 26, . 

1979, with Mr~ Westerman was? 

' A .ae called me to verify that I was putting in 

an application for a Prince William County unit, and 

I told him that I was. .He told me that it should be 

for nr. Osheroff. I told h~ that under Dr. Osheroff's 

contract with National Medical Care, Dr. Osheroff 

could not have a unit in Prince William County, nor 

t he profits from Prince William County. 

Q 

A 

Did he respond to that, when you said that? 

His response was he wanted to send me a letter 

OEO REPORTING 
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for me ~o say it was aomehow related to Dr. Oaheroff 

an4 wanted me to sign it. 

Q Did he tell you that you were misinterpreting 

the contract between Dr. Osheroff and National Medical 

Care when you said he could not 90 into that area? 

MR. BIRSCBKOPa Objection. Be's still his 

witness, he cannot put worda in his mouth. All he 

can ask is what he said in ~he conversation. 

Q ~ What did he say in' that conversation with 

respect to the statement you made that Dr. Oaheroff 

could not go into Prince William County? 

A He didn't deny that that was a fact. Be wanted 

me still to sign a statement that it was related to 

Dr. Osheroff,·and I told him that I couldn't because 

it wasn't. 

Q Did you tell him that you had discussed it as 

of that time with Dr. Hampers? 

A No, I didn't tell him that. 

Q Did he ask you to put in writing that you had 

obtained a waiver from National Meaical Care? 

Q Be never mentioned anything about a waiver, 

that I recall. 

Q Did you tell him, as he has incorporated in 

OEO REPORTING 
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1 thia memorandum --

2 MR. BIRBCHKOP: Your Honor, did you tell him 

3 is really leading, this is his own witness. 

6 

i 

8 

9 

10 

11 

12 

13 

14 

·~ 
16 

17 

1~ 

19 

:!1 

1778 

HR. PLEDGER: I wanted to ask him thia state-

ment that is contained in the memorandum. 

THE COURTa You may ask him whether or not he 

made the statement contained in the memorandum. 

Q At the end of the second paragraph of Exhibit .. .. 
13t •t asked Bob whether he considered the filinq to 

be on behalf of Ray, and he responded immediately that 

the filinq would belong to Ray.• Did you tell him 

·this filinq would belong to Ray? 

A Absolutely not. 

Q The next sentence states~ asince he (Bob) was I 
, I 

an-employee of Ray•s, I asked Bob to confirm in writing~ 

the substance of his conversation with Gus Hampers I 
so as to establish NMC's waiver with respect to the 1 

Woodbridge area, and to confirm in writing that the 

applica~ion would belong to Ray.w Did he ask you to 

do that? 

A No. The first time I heard the word waiver 

was during Mr. Westerman's deposition. 

Q- Be concludes by stating : wsob agreed to do thi. 
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indicating that copies of letters would be prep~red 

and mailed within the next several days.• Did you 

ever prepare a letter stating that National Medical 

Care had waived, and that the application would 

belong to Ray? 

A I never prepared a letter and I never a9reed 

to prepare a letter. 

Q Did Mr. Westerman ever contact you aqain, 

followinq up what he has said you were qoing to do 

in this memorandum that he put in his file? 

.A No. 

Q At the meeting on August 21st, when Mr. Bader 

was present, Mr. Evans was present, you,· Mr. Rubin 

and Mr. Westerman, did Mr. Westerman ever tell you 

that what he was proposing to sell to you on behalf 

of Dr. Osheroff would include the Prince William 

application? 

A The Prince William application never came up. 

MR. PLEDGERa I have nothing further·. 

RECROSS EXAMINATION 

BY MR. HIRSCBXOP: 

0 Dr. Strauch, when he went to these meetings, 

he was a competitor of Ray Osheroff, was he not? 

DEO REPORTING 
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A In one sense, yes, in one s~nse, no. 

Q You have previously testified that he came to 

you in early '79 and talked to you about leaving 

Ray, haven't you? 

A He came to me shortly after I came to Virginia 

in 1978. 

0 Do you deny that he came and talked to you 

after Ray went in the hospital? 

A I can't remember a second t"ime, I remember a 

first time. 

0 Do you recall Dr. Tolkan testifying that 

Dr. Strauch talked·to him shortly after Ray went to 

the hospital about joininq them, and he said well, I 

am working out a contract so Strauch wouldn't bother 

him anymorer do you racall that? 

A Yes • 

Q Then he came.to you right after that, does that 1 

refresh your recollection? 

A I really don·• t remember him cominq to me after 

that. I remember the dinner they invited me to. 

Q You testified, did you not, sir, that·the 

reason you had to move on Prince William back in early 

'79 was that the Bethesda qroup were qoing to move 

DEC REPORTING 
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down to Manassas and take the territory if you didn't 

get it, do you remember that? 

A Yes, I was concerned about another facility. 

Q As competitors? 

A That•a right. 

Q So when he appeared at these meetings, how 

could he represent the inte~aats of Northern Virginia 

Dialysis Center since he was there as a competitor? 

A Be represented the interests of National 

10 Medical Care that owned the Northern Virginia Dialysis 

11 Center. 

12 Q You said that you were requested to supply 

1~ names to the federal government in March of 1980, but 

14 you heard Martha Ball testify that she called these 

1~ patients based on knowledge that she had gotten of 

16 these patients in the three and a half years she had 

1~ worked for Dr. Oaheroff, didn't you? 

lS A I heard that, yea. 

19 Q When she called those patients, she was your 

w agent, was she not? 

:!1 A Yes. 

Q You said you didn't use anything but pub~i~ 

~ record information in the application , but the 

OEO REPORTING 
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1 curriculum vi~ae of these people who worked for NVDC 

2 and worked for ~ay, they were not public records, 

3 · were they? 

4 A No. 

Q And the knowledqe of w·hether the unit would 

s expand or not expand, and the effect on the unit, 

7 that was no~ public record, was it? 

8 A It was not public record, though that informatio 

9 was requested by planning aqencies. 

10 0 Ray Oaharoff's contract wasn•~ public record 

11 either, was it? 

12 A I don't think so. When you say public record, 

t3 I would guess it's not. 

1-t 

Hi 

16 

li 

lR 

19 

:!0 

:!1 

17~2 

Q When you got his contract from Ray, you got 

it in light of your pr'ivate employment rela~ion.ship 

with h&m, isn't that correct? 

A That's right, he gave it to me. 

Q Now, you say you never ~old Pat Shine that 

Ray couldn't make rounds or wasn't allowed in the unit, 

you told her, when he had asked Tolkan to make rounds, 

you told h~r and the nurses, and you stated this in 

your sworn deposition, he is not allowed to make rou~ds, 

Dr. Hampers said so, .didn•t you? 
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1 A That's what I said, I just said ten minutes ago 

2 that Pat Shine was aware of that fact, of the 

3 instructions that Dr. Hampers had qiven me. 

4 Q When you say ·you didn't need all these letters 

5 of support, they really weren't necessary, you wrote 

6 
I 

the patients on Auqust 7, 1979, over your own signature·, 

i 

8 

9 

10 

11 

12 

1::\ 

14 

lf> 

16 

li 

lR 

19 

:!0 

21 

calling yourself acting medical director, and saying 

in order to be approved for this unit, we need 

community support, didn't you? 

MR.PLEDG ER: I would suggest that is objection-

abl~ as being beyond the extent of redirect. 

MR. BIRSCBKOP: Be said he didn't need the 

letters. 

MR. PLEDGER: The question now is whether he 

wrote the pa"tients. 

TiiE COORT: If he didn't think he needed the 

letters, why did he write the patients. 

MR. PLEDGER: I am not sure.there are any 

patient letters in there. 

MR. HIRSCHKOP: Let me read the exact line to 

clear up the objection, your Honor. 

Q In order to be approved for this unit, we need 

community support. He didn't limit it to patients. 

DEO REPORTING 
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1 You wrote that to your patients, did you not? 
./J .. , 

2 A That we needed community support? 

3 Q Yes. 

4 A Yes. 

5 Q Was that a lie? 

6 A Aqain, I was a novice at the whole situation, 

• ; and my feeling then was we needed as much support as 

s we could get. After looking at the situation later 

9 on and in conversations with people who knew more of 

10 what they were doing, as it turned out, we probably 

11 didn't. 

12 Q In the same memo, you told the patients "This 

1 ~ unit would be staffed by some of the same nurses and 

1 ~ technicians now at NVDC as well as by the same 

15 physicians.• That is'what you told the patients back 

16 in Auqust of 1979. 

li . A Yes, I was under the impression that it would 

1~ 

I 
be wo.rked out. I was represented that by the defendantlo 

I 
19 

20 

:!1 

1784 

Q : One further thing with reqard to Mr. Westerman' sl 

I memo. Are you sayinq that this partner in a major 

law firm fabricated a memo of a conversation with you? 

A 

Q 

Absolutely. 

He has no financial stake in the outcome of thi 

.. ' 
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1 litiqation, does he? 

2 A He has a close relationship with Dr. Osheroff 

3· as an employee. 

4 Q You say he is an employee of Dr. Oaheroff? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1-1 

15 

16 

1i 

18 

19 

20 

11 

A 

Q 

Yes. 

But you didn't make a memo of any of these so-

called conversations that you had, did you? 

A I don't believe I have ever made a memo of any 

conversation. 

Q You didn't bother writing letters to Osheroff, 

to Westerman, or to Hampers to confirm or set straight 

any of these things, d~d you? 

A No, I still don't do that now. 

MR. BIRSCHKOP: No further questions. 

THE COURT: Any re-redirect? 

PLEDGER: No, your Honor. 

Thank you, Doctor, 

down. 

on the 

records. 

Honor, to, 

based on lady 

those forms, 
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A No, he didn't. 

2 0 When you left the building on the evening of 

3 December 12, 1979, what did you understand to be the 

4 next step that would be taken? 

A Well, the way it was left on the eveninq of 

6 the 12th was that Dr. Greenspan and Dr. Tolkan were 

; barred from the unit. 

8 0 . J:?id you become aware of the fact that Dr. 

9 Greenspan and Dr. Tolkan had continued to qo onto the 

10 dialysis unit? 

11 

12 

1:1 

14 

1:1 

16 

17 

lA 

19 

:H 
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A Yes. 

Q Would you tell the Court how you became aware 

of that? 

A I had spoken with Dr. Greenspan about it. 

Q Did tlsre eome a time when Y.ou advised them with 
. 

respect to that? 

A Yea. 

Q When did that happen? 

A Two or three days later, two or three days after 

December 12th, to the beat of my recollection. It 

depends on what day of the week December 12th was, 

but certainly two or three working days beyond that. 

Q What did you advise them at that time? 
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A I only spoke with Dr. Greenspan, and I 

2 advised him not to go back in the unit. 

!3 Q Why did you tell him that? 

4 A I had been told that if he went back in the 

5 unit again, he would be arrested. 

6 Q Who told :pu that? 

i A Mr. McPeeley, general counsel of BMA. 

8 Q With respect to the Prince William Facility, 
. . 

9 did .you ever hear any statements made publicly with 

10 respect to the ownership of that facility? 

/ 11 

.I 
12 MR. PUDELLA: Objection, that is hearsay. He 

1!3 is qoinq to testify now to what he heard at a meeting. 

14 THE COURT: If it were being offered to prove 

15 the true ownership of'it, I would agree, but you have 

16 offered evidence as to what representations were made 

li by Dr. Greenspan to the agencies and to the various 

18 governing bodies from whom he sought support. · It 

19 
seems to me if other representations were made, they 

:!0 
are entitled to show that. 

:!1 
MR. FUDELLA: Your Honor, I believe we have qone 

:!:! 
abou~ it in the proper way, eliciting it from the witne s 

:!:' 
who made the statements and by showing the public 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA 

RAPHAEL J. OSHEROFF, M.D., 
et al., 

Plaintiffs, 

v. 

ROBERT GREENSPAN, M.D., 
et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CHANCERY NO. 11345 

PLAINTIFFS' PROPOSED FINDINGS 
OF FACT AND CONCLUSIONS OF LAW 

I. Findings 

1 .• Dr. Raphael Osheroff, a board certified nephrolo-

'1!1' !II' gist, opened a nephrology practice in Northern Virginia in March ... r 

of 1972,· consisting of an office practice and a dialysis center ·1 

in Alexandria which Dr. Osheroff had originally begun by supply-

ing in-hospital dialysis to patients in the Northern Virginia 
' area. The process of dialysis is necessary to sustain the lives 

of persons with end stage renal disease, and is an integral part 

of a nephrology practice. The process involves the filtering of 

the blood through an artificial kidney to remove toxins frQm the· 

blood and to remove excess fluids from the blood and from body 
1 tissues. (Maitland test., tr. pp. 802-803). In 1977, Dr~ 

Osheroff's dialysis center had approximately 85 patients and was 

very successful. (Osheroff test., tr. pp. 215-16, 217-25). 

2. By 1977 Doctor Osheroff was operating the Northern 

Virginia Dialysis Center in Alexandria and a second dialysis 

! 

! 
i 
! 
' 
i 
! 
.I 

I 
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~~~ facility in Fre~eriCksburg, Virginia. He also owned at that 

:i time, a license or Certificate of Need to open a third facility 

il .~ · · (Osheroff test., tr. pp. 227-231J Pl •. 1. in Warrenton, V1.rg1.n1.a. 
II · 
j\ Ex. 1). 

:1 . 3. on octQber 1, 1977, Raphael J. Osheroff, M.D. 
:! 

entered into a Consulting and Profit-Sharing Agreement with 
--

'[! National Medical Care, I.nc. (Pl. Ex. 1, p. 793). The te_rms of 
lj 
i; this agreement were effective until September 30, 1987, and 
I 

i 
I 
!I 

subject to renewal at that time (Pl. Ex. 1, p. 795). National 

Medical Care is a private corporation and the largest provider of 

out-of-hospital dialysis services in the country (Hampers depo., 

P• 7) • 

4. Pursuant to this agreement, National Medical Care 

purchased Dr. Osheroff's dialysis center in Alexandria, Virginia, 

his center in Fredericksburg, Virginia and his Certificate of 

Need for· a facility in Warrenton, Virginia. National Medical 

Care retained Dr. Osheroff·as~edical Director of these facili-

ties. (Pl. Ex. 1, p. 795). 

5. As compensation for the medical directorship, Dr. 

Osheroff received 40% of the net income after taxes of the income 

generated by these centers. (Pl. Ex. 1, p. 796). 

6. Further, pursuant to the Consulting and Profit 

Sharing Agreement, Dr. Osheroff retained the exclusive right to · 

payment of physicians' services rendered to patients in the 

dialysis center and the exclusive right to choose the physicians 

wno practiced in the centers. (Pl. Ex. 1, p. 795) 

7. After the sale of the dialysis centers to National 

Medical Care, Inc., Dr. Osheroff incorporated his practice as 



Raphael J. Osheroff, M.D., Inc. He continued his office nephro

logy practice, ran the Northern Virginia Dialysis Center, and did 

i renal consults in Northern Virginia hospitals. (Smith test., tr. 
:[ 
,i pp. 866-67). 
: ~ 
li 
~ i 

!I Greenspan and Tolkan 

I a. In June of 1978, Dr. Osheroff hired Dr. Robert 

,!Greenspan as an employee of Osheroff, Inc. to assist Dr. Osheroff 
I 

!in his medical practice. Dr. Greenspan was hired at a salary of 
I 
l$50,000 with an understanding that he would become a partner in 
I 

!I two years. (Osheroff test., tr. pp. 232-235; Westerman test., 
'I 
:I 
j i tr. p. 6 54 ) • 
i 
J 9. At the time Dr. Greenspan joined the practice in 

1 1978, he had had no prior experience in the private practice of 

! nephrology and had just finished his residency (Tolkan test., tr. 

p. 1905). 

10. Shortly after Dr. Greenspan was hired, Dr. Steven 

· Tolkan, a board-certified nephr~logist, joined the practice in 

mid-1978 with the understanding that he would be a salaried 

. employee of Osheroff, Inc. with no promise of a partnership. His 

salary was $45,000. (Tolkan test., tr. pp. 1748-1749, 1823). 

Dr. Tolkan, at that time, had also just finished his residency. 

(Tolkan test., tr. p. 1905). 

11. Prior to accepting employment with Dr. Osheroff, 

Dr. Tolkan spoke with Dr. Greenspan who told Tolkan that Osheroff 

had a good reputation. (Tolkan test., tr. p. 1833). At the time 

I Greenspan and Tolkan joined the practice in mid-1978, Dr. 
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Osheroff was getting most of the nephrology referrals in the 

Alexandria area. (Greenspan test., tr. p. 2479). 

12. At the time Dr. Greenspan was hired, his wife, 

Bonnie Greenspan, R.N., was employed by Osheroff, Inc~ as the 

in~hospital coordinator for dialysis serviqes. (B. Greenspan 

test., tr. p. 2253). 

11· 13. Dr. Chanthawanich and Dr. Goldberger were <~.lso 
li 
il nephrologists working for the practice in 1978, doing rounds in 

i! the dialysis center on a limited basis. (Osheroff test., tr. pp. ,, 

!1240-251; Greenspan test., tr. pp. 2456-57). At that time, there 
;I . 

ll were more than enough doctors to handle the practice. (Greenspan 
I 
~est., tr. pp. ~456-57). 

14. From mid-1978 through December 1978, the practice 
fi • • . . 
11 was.d1v1ded among Drs. Tolkan, G~eenspan and Osheroff as follows: 

j! Dr. Tolkan covered the outlying hospitals such as Prince William 

il and Poto~ac, .and Dr •. Osheroff and Dr. Greenspan.covered Alexan-
.. 

·:; dria Hospital ana the of~ice patients. (Smith test., tr. p.4; 

1; Osheroff test., tr. pp. 469-70)., 
1! 
I 

!! 15. At the time Dr. Greenspan joined the practice, he 
ii 
:t was offered a written contract of employment which contained, 

I
' I 

among other provisions, a covenant not to compete and a covenant 

not to use confidential information, such as patient lists, for 

his own benefit. (Pl. Ex. 3·, pp. 244, 246). Although Dr. Green-

~~ span never signed this contract, it was clear to Dr. Greenspan 
I 
i that Osheroff and his attorney, Arnold Westerman, were interested 

I I in a non-competitive arrangement with Dr. Greenspan. (Greenspan 

II test., tr. p. 2461; Westerman -test., tr. pp. 654-55). 
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!I 16. During employment negotiations, Arnold Westerman, 
II 
ll Osheroff's attorney, provided information to Dr. Greenspan and 
li 
;! 

:l his attorney, Larry Rubin, concerning Dr. Osheroff's contractual 

jj arrangment with NMC. Mr. Westerman sent to Mr. Rubin the confi

r dential contract between Osheroff and NMC, the Consulting and . 
I 

I :::::t::h::::: :::::::n::ra:s::::f::sap::::::~::a:t:::::::t:::~. 
II (Westerman test., tr. pp. 656-57; Pl. Ex. 41 Greenspan test., tr. 

I p. 2345). 

11 Osheroff' s Depression 
l! 17. During the summer and fall of 1978, Dr. Osheroff 
l• 

became severely depressed. The depression was precipitated by 

.; the depar.ture to Europe of his two young children from a former 

~ marriage and the sale of his dialysis centers to NMC. (Dot Smith : 
' 

·; test., tr. p. 865; Osheroff test., tr .• pp. 246-48). 
: 
:I 
~: 18. As his depression deepened, Dr. Osheroff gradually 
,j 

., withdrew from the practice of medicine. During the fall of 1'978 
,, ' 

I 

!! he did continue to see patients in the hospitals, in the dialysis 
:, 

center, and in his office, but he increasingly did less and less 

work in the practice. (Osheroff test., tr. pp. 246-49; Dot Smith 

test., tr. p. 867). 

:! 19. During the fall of 1978, Dr. Osheroff saw several 
II 
jj psychiatrists in an effort to end his depression. He consulted 

with Dr. Wellhouse, a psychiatrist, Dr. 'Nathan Kline, Dr. Ralph 

Moore, and Dr. Frank Board. (Osheroff test., tr. pp. 588-92). 

I Dr. Greenspan knew that Dr. Osheroff was seeking ~is treatment, 

II and in fact, accompanied Dr. Osheroff on several occasions in his 
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sessions with Dr. Wellhouse. (Osheroff test., tr. pp. 254-255). 

Both Dr. Greenspan and Dr. Tolkan knew at that time that Dr. 

Osheroff was suffering from a serious depression. (Greenspan 

test., tr. p. 2465J Tolkan test., tr. pp. 1762, 1835-37) 

20. During the fall of 1978 Dr. Greenspan encouraged· 

Dr. Osheroff on numerous occasions to hospitalize himself. 

(Osheroff test., tr. p. 258). Even after Dr. Osheroff had con-

sulted with Dr. Moore and informed Dr. Greenspan of Dr. Moore's 

proposed out-patient treatment with anti-depressant medication, 

I Dr. Greenspan still insisted that Osheroff enter a hospital. 

t 
I 
j 
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Greenspan stated that he would take care of the practice in 

Osheroff's absence and that if Osheroff did not go to the hospi-

tal he would.leave. (Osheroff test., tr. pp. 260-62; Wester.man 

test., tr. p. 658; Greenspan test., tr. pp. 2474-75). 

21. Dr. Greenspan was Dr. Osheroff's major confidant 

during the fall and early winter of 1978. (Greenspan test., tr. 

pp. 2467-68). Dr. Osheroff was a constant visitor in the Green-

span home during that period of time, and he discussed with Dr. 

Greenspan and his wife Bonnie Greenspan the intimate details of 

his personal problems and his depression. Dr. Osheroff trusted 

and relied on Dr. Greenspan's support at that time. (B. Green

span test., tr. p •. 2254; Osheroff test., tr. pp. 261-62). 

22. During this period Dr. Greenspan continually as-

~d Dr. Osheroff and his representatives that he could maintain 

ledical practice until Dr. Osheroff recovered from his depres

Dr. Greenspan made this representation to Dr. Osheroff, 

~neys Arnold Westerman and Ma~tin Gannon, to his account-



;p 

.: ant Frank Notari·s and to. Dr. Tolkan. (Greenspan test., .tr. pp. 
ii 
!i 2599, 2'4 76-77, 2460; Answer to Complaint). 
~ i 

23. Dr. Greenspan discussed this commitment with Dr. 

Tolkan, who also agreed to maintain the practice until Osheroff's 

return from hospitalization. (Greenspan test., tr. pp. 2606-07; 

. Answer to Bill of Complaint). 
I 
I 

I 

r 
! 

i 

II 
!J 

!! 
i! 

24. At the time Dr. Greenspan made this commitment to 

maintain Dr. Osheroff's practice, he sought the advice of his 

attorney, Lawrence Rubin, regarding the duties and obligations 

demanded by this commitment. (Greenspan test., tr. pp. 2607-08). 

Chestnut Lodge 

25. On January 2, 1979, Dr. Osheroff voluntarily com-

1i mitted himself to Ch~stnut Lodge, a private psychiatric facility 
;; 
~ ! 
,; 

l! 
II 
q 
~ ! 
il 

II 
j 
I 

i 

in Rockville, Maryland, for treatment of his depression. Dr. 

Greenspan, along with Dr. Osheroff's step father, Louis Bader,~ 

drove Dr. Osheroff to the hospital, and during the drive, Dr. 

Greenspan assured Dr. Osheroff several times that he would take 

care of the medical practice while Osheroff was away. (Bader 

test.,· tr. pp. 168-69). 

1: 26. Chestnut Lodge is a private psychiatric facility 
d 
!I specializing in the use of psychoanalysis for the long-term q 
j, 
:' treatment of schizophrenia and other psychotic conditions. 

Chestnut Lodge does ~ot treat depression with medication. 

(Osheroff. test., tr. pp. 311-13). 

27. Dr. Osheroff was admitted to Chestnut Lodge with a 

diagnosis of a severe depression of nonpsychotic proportions. 

(Dingman depo., p. 25). 
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28. On the day of Dr. Osheroff's admission to Chestnut 

11 Lodge, Dr. Greenspan discussed with the hospital personnel the 

l: course and proposed length of treatment for Dr. Osheroff, which 
-i 
il 
!i he initially unde~stood to be approximately six to twelve months. 

!I Later, Dr. Greenspan concluded-that the treatment would be more 

r ,I 

I 
I 

than a year. (Greenspan test., tr. pp. 2599-2600). 

29. An informal understanding was reached between Dr. 

Greenspan and the Chestnut Lodge personnel that Dr. Greenspan 

would be kept informed of Dr. Osheroff's progress as if Dr. 

(Dingman depo. 

I
" Greenspan were a member of Dr. Osheroff's family. 

I pp.u-ls). 

i 30. Within a day or two of Dr. Osheroff's entrance into 

I 

Chestnut Lodge, Mr. Westerman arranged a meeting with Dr. Green

span, Frank'Notaris, and Dr. Joy Osheroff to discuss the opera

tion of Dr. Osheroff's business in his absence. At that meeting, 

Drs. Greenspan and Joy Osheroff informed Westerman that they had 

II made a study of the hospitals and found Chestnut Lodge to be a 

I 
good facility for Dr. Osheroff because it would enable him to 

1 maintain contact with his busine~s and friends in the Washington 

I 

I 

area. (Westerman test., tr. p. 660). 

31. Following the meeting among Mr. Westerman, Mr. 

Notaris, Joy Osheroff, and Dr. Greenspan, it was agreed that all 

medical decisions would be handled by Dr. Greenspan. Dr. Green

span agreed to assume the medical aspects of the business and 

told Mr. Westerman that he intended to act as a trustee and 

fiduciary for Dr. Osheroff in Osheroff's absence. (Westerman 

test., tr. pp. 661-627 Greenspan test., tr. pp. 2371-72, 2376). 
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It was also agreed at this meeting that Dr. Osheroff's financial 

affairs would be handled by Frank Notaris and several trusted 

employees of Dr. Osheroff's, including Dottie Smith and Kay 

Mills. (Westerman test., tr. p. 664). 

32. Whil~ at Chestnut Lodge, Dr. Osheroff's phone calls 

were unlimited for a period of six weeks. Following that period, 

he was ·only allowed one call a week from Dr. Greenspan and one 

~~ call from his parents. Greenspan's calls were for the purpos~ of 
II 

li 
:i informing Dr. Osheroff on the status of -the practice. (Osheroff 
q 
II 
!! test., tr. pp. 276-7~). 

33. _At some point during the first half of 197.9, Dr. 

Greenspan was responsible for the curtail_ment of Dr. Osheroff' s 

:i phone privi.leges at Chestnut Lodge. Mr. Westerman had difficulty 
i 

communicating with Dr. Osherof£ because his phone privileges had 

been removed. (Westerman test., tr. pp. 666-667). 

34. On two occasions, Dottie Smith attempted to visit 

Dr. Osheroff at Chestnut Lodge to bring him clothes and visit him 

on his birthday, but she was not'permitted to see him. (Dot 

Smith test., tr. p. 9). 

35. In the ten month period that Osheroff was hospital

ized, the only person in the dialysis unit and medical practice 

who knew anything about Osheroff's mental condition was Dr. 

Greenspan. (Greenspan test., tr. p. 2544; Smith test. tr. p. 

11). 

36. During Dr. Osheroff's stay at Chestnut Lodge, 

Dottie Smith tried to call him several times but was not per- ~ 

mitted to speak to him. Dottie Smith did speak to Dr. Osheroff · 

I 
! 
I 
I 

i 
I, 
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!j on those occasions when Dr. Osheroff called the office, but she 

il was never able to place a call to Dr. Osheroff at Chestnut Lodge 
:I 
i 
I 

l 
during his confinement in that institution. (Smith test., tr. 

I 
PP• 8-9). 

37. Dr. Greenspan contacted Dr. Osheroff once a week on 
I, 
\1 ., Sunday. 
q 

Sometimes Dr. Greenspan would discuss with Dottie Smith 
,. 

I 

the conversations he. had with Dr. Osheroff, at which time Dr. 

Greenspan told her that Dr. Osheroff was progressing well. 

(Smith test., tr. pp. 10-11). 

38. During the meeting among Westerman, Notaris, Green

span and Joy Osheroff held shortly after Dr. Osheroff entered 

Chestnut Lodge, it was indicated to Dr. Greenspan that if any 

:: sale of the practice were to take place, Greenspan would receive 
: ~ first opportunity to buy it; however both Westerman ·and Notaris 

felt at that time that the proper thing to do would be to wait 

and see·whether Osheroff wou~d improye. (Notaris. test., tr. p. 

11). During Dr. Osheroff's absence, Frank Notaris made constant 
;j 
:! and frequent visits to Dr.· Osheroff's office in order to ascer-,, 

il 
~ : 
.; ,, 

ll 
I, 
II 
l 
i 

tain how the practice was doing. During these visits, Notaris 

spoke frequently with Dr. Greenspan. (Notaris test., tr. pp. 

8-10). 

39. During the first two to three months of 1979, Dr. 

Greenspan was pressing Notaris for numbers concerning the sale of 

The impression that Notaris got from Greenspan at II the practice. 

1 that time was that Greenspan had concluded that Dr. Osheroff was 

l not going to get well. Greenspan led Notaris to believe that 

Osheroff was not going to be able to return to the Center a well 
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I! man and therefore a sale should be discussed and that they should 
II 
il start talking about numbers in terms of an agreement. (Notaris 
ll 
il 
1i test., tr. pp. 1282-83). 
!i 
II 40. During Dr. Osheroff's confinement at Chestnut 

!I Lod9e, he received no medication for his depression and his 
! 

physical and mental state deteriorated. (Osheroff test., tr. pp. 

I 278-96,. 

41. During Dr. Osheroff's confinement at Chestnut 

Lodge, he spoke to Dr. Greenspan on the phone and asked him to 

1 help him get out. (Osheroff test., tr. p. 294). Gre~nspan was 

1! Osheroff's only link to the outside world during Osheroff's 
1: ,: 
:1 confinement at Chestnut Lodge, especially after his phone calls 
" .; . 
1 were limited. 

.. 
;, 

It 
42. 

(Osheroff test., tr. p. 296). 

Although Osheroff told Greenspan about the condi-

·~ tions at Chestnut Lodge, Greenspan told Dr. Osheroff that Chest
.! 

: nut Lodge would make him happy, promised to continue to take care 

.; of Osheroff's interests and to keep him abreast of the practice 

'j through· the Sunday evening phone palls. (Osheroff test., tr. pp. 

;; 297-99). 

43. After Dr. Osheroff left the practice for Chestnut 

: Lodge, Dr. Greenspan instructed Dottie Smith to designate for his 

·· care .all the referrals and all the new patients in the Alexandria 
:. 

;j area. ·(Dot Smith test., tr. pp. 1000, 11-12). 

I 
! 

44. After Dr. Osheroff entered Chestnut Lodge, Dr. 

Greenspan told Dottie Smith that he would see all new patients 

and renal consults that came into the office, and that Dr. Tolkan 

would continue to see all the new patients in the outbound hospi-

tals. (Dot Smith test., tr .- pp. 1004-06). 
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:I 
;: 45. Following Dr. Osheroff's admission to Chestnut 
I I 
J, Lodge, Dr. Greenspan authorized a raise of $20,000 for Dr. Tolkan.l 

li (Tolkan test., tr. p. 1823). I 
II 46. Shortly after or. Osheroff's admission to-Chestnut 1 

II Lodge, Dr. Greenspan's salary was raised from $50,000 to $100,000 I 
II i 
II Greenspan never discussed this raise with Dr. Osheroff. I 

11 '(Osheroff test., tr. pp. 273-74, 300; Greenspan test., tr. P• ~ 
jl 

!I 
:i 
J. 

II 
~I 

I 

2608). 

47. After Dr. Osheroff' s admission to Chestnut Lodge,~ 

Dr. Greenspan arranged a $4,000 raise for Mabel Lowrey, a secre-· 

tary in Dr. Osheroff's office. (Dot Smith test., tr. p. 14). 

48. After Dr. Osheroff's admission to Chestnut Lodge, 

11 Dr. Greenspan hired Peggy Hess as head nurse of NVDC. Ms. Hess 
II 

II 
!' ·I 
~ l 

was a friend of Bonnie Greenspan's and in February of 1979, Dr. 

Greenspan called Ms. Hess to invite her to interview for the 

~ ! 
·: 

position of head nurse. Ms. Hess a~cepted the position in March, 

1979 and began work at NVDC on April 10, 1979. (Hess test., tr • 

.. PP• 1651-~655). 

Greenspan - Acting Medical Director 

49. In March of 1979, Dr. Greenspan contacted Dr. •I 

H 
:1 Osheroff's attorney, Mr. Westerman, seeking to have himself offi
ii 

11 cially associated in the practice of medicine with Dr. Osheroff. 

!! (\'lesterman test., tr. pp • 650-51). 
ji 

1,;1:.· so. As a result of his conversation with Mr. Westerman, ,, 
t; 

Dr. Greenspan dictated·a letter indicating that h~ was formally 

!i "associated" in the practice of medicine with Dr. Osheroff. (Pl. 
II 
" 11 Ex· 8). Greenspan personally carried the letter to Dr. Osheroff 
:: 

179! 



I 

: in Chestnut Lodge on March 23, 1979, and obtained Dr. Osheroff,·'s 
I. 

I 
I 

signature. (Greenspan test., tr. pp. 2609-10). 

il 51. Pursuant to the March 23, 1979 letter to Dr. Ham- I 
i 

I pers (Pl. Ex. 8), Dr. Greenspan was given the rights provided in i 

I SeCtion 14 of Dr. Osheroff's contract with NMC, (Pl. Ex. 1); i.e.;l 

! 

1

1
1 that in the event of Dr. Osheroff's disability, Dr. Greenspan! 

1 would have the right to obtain the practice and renegotiate with 
!I ,. I NMC to provide exclusive medical services at the dialysis unit. I 

(Westerman test., tr. p. 652; Greenspan test., tr. pp. 2613-14). I 

I 
52. "Disability" under Dr. Osheroff's contract with NMC 1 

il was defined as the continuing inability for a period of twelve 
tf 
li 
l! 
il 
ii 
n ,. 
:I 

II ,, 
II 

il 
II 

i 
i 
I 
I 

I, 
I 

months of Dr. Osheroff to perform his duties under the contract 

by reason of physical or mental impairment.· 

53~ On or about March 9, 1979, Dr. 

(Pl. Ex. 1, p. 796). j 

Robert Greenspan was .j 

formally appointed Acting Medical Director of the Northern Vir-

ginia Dialysis Center and the Fredericksburg Dialysis Center. 

This appointment was formally acknowledged by·Constantine L •. 

Hampers, M.D., Chairman of the Board of NMC on March 29, 1979. 

(Pl. ·Ex. 5). 

54. During Osheroff's hospitalization at Chestnut 

Lodge, Dr. Greenspan visited three times, the last time to enable 

Osheroff to sign Pl. Ex. 8, associating Greenspan with the prac-

tice. (Osheroff test., tr. pp. 262-63). 

55. After Greenspan met with Osheroff at Chestnut Lodge 

to obtain Dr. Osheroff's signature on Pl. Ex. 8, and after he had 

received a $50,000 _raise, Greenspan's visits to Chestnut Lodge 

stopped. (Osheroff test., tr. p. 299-300). 

I 
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l! 
I 

q NVDC Bylaws ., 

56. on March 19, 1979, Dr. Robert Greenspan promulgated ! ~ 
li 
'I \. 
: 1 bylaws for the medic~l staff of the NV,PC. (Pl. Ex. 6). These 

bylaws specifically prov.ided that "membership in the medical 
l 

~: staff shall usually be granted to a physician who offers evidence 
·I 
•' 

:~ that he or she is a member of the staff of the George Washington 
'! 

:; University Medical Center." (Pl. Ex. 6, p. 1602). This provi., 
il sian was directly contrary to Dr. Osheroff'~ contract with NMC, 
It 
II ., 
:! as, under that contract, Dr. Osheroff retained the exclusive 
1: 
:1 right to admit physicians of· his choice. (Westerman test., tr. 
I 
d pp. 669-70). 

!I 57. On or about March 22, 1979, Robert E. Greenspan, 
I. 

I

ll M.D., as Chairman of the governing body, promulgated bylaws for 

the Governing Body of the NVDC, Inc. (Pl. Ex. 7). These bylaws 

I provided ·for various due process procedures including an oppor-
' l tunity for a hearing before the Executive Committee of the medi
I 
j1 cal staff to any physician whose privileges were suspended or 
1

11 
terminated. (pp. 1599-1600). 

I 58. Dr. Greenspan never discussed the medical staff , 

bylaws of the NVDC with Mr. Westerman. (Westerman test., tr. p.· 

668). 

59. Greenspan never discussed the bylaws with Tolkan. 

(Tolkan test., tr. p 1916). 

I, 
l• 
jl 
,I 

ii bylaws the section that closed the staff to everyone but G~orge 
i! 
lj Washington University associateso (Greenspan test., tr. pp. 

60. It was Dr. Greenspan's choice to retain in the 

i 2558-59). 
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61. At the time that Greenspan drafted the bylaws, he 

included Peggy Hess as head nurse in the Governing Body. Green

span did not give Hess a copy of the bylaws nor did he give 

Tolkan or Goldberger a copy of the bylaws. (Greenspan test., tr. 
·! .. pp. 2560-61; Hess test., tr. pp. 1723-25). 

~ ! 

i 

62. Greenspan made no effort to have the bylaws known 

to anybody other than Pat Shine. (Greenspan test., tr. p. 2561). 

Prince William-Dialysis Facility 

63. Within two months of Dr. Osheroff's admission to 

Chestnut Lodge, Greenspan began efforts to open a competing 

dialysis·facility in Woodbridge, Virginia. (Greenspan test., tr. 

!i p. 2391). 

~ I 
! 64. The need for a dialysis unit in Woodbridge became 
I 
j clear to Greenspan in February of 1979 during a blizzard when a 
I 
I • 

I number of NVDC patients missed treatment. 

I 

(Greenspan test., tr. 

I 

I ,, 
il 
!I 

II ,, 
:I 
'I ,. 

II 
I 

,I 

Il
l 

p. 2391). 

65. In March or April of 1979, Greenspan first began to 

look seriously into obtaining.a'certificate of need for Wood-

bridge facility. At that time, Greenspan had become aware of 

interest in a unit by the Bethesda (or "Georgetown") group who 

had been looking in the Manassas area, as well as Dr. Kim who was 

interested in setting up a dialysis facility in Woodbridge. 

(Greenspan test., tr. p. 2392). 

66. Greenspan felt that he needed to act to set up a 

unit in the Woodbridge area for two reasons, one being that he 

had a relationship with the patients and feared that if another 

unit would be set up, it would be a closed unit and he would lose 
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il contact with the patients. Greenspan also felt that he was pro-

11 tecting Dr. Osheroff's practice. (Greenspan test., tr. pp. 
II 
!I 
~ I 

. . 
2393-94). 

67. Dr. Greenspan told Dr. Tolkan in February or March 
·i 

~~ of· 1979 that he had been approached by the Georgetown group with 
;i 
·i an offer to join their practice and that if he did not join them, 
I; 

:! the Georgetown group would set up a competing practice in Alexan-

·· dria. il· 
il 

(Tolkan test., tr. p. 1909). 

II 
I, 
!I 

68. In early. 1979, Dr. Tolkan was approached by the 

Georgetown group who tried to get him to join them and Dr. Tolkan 

informed them he thought he would soon have a written contract 

with Dr. Osheroff. (Tolkan test., tr. p. 1908). 

69. At the.same time, Dr. To.lkan leart:led that Dr. Kim 

was considering opening a unit_~n Prince William County, which 

posed a threat of compe~ition. (Tolkan test. I tr. p. 19_10). 

· 70. During Greenspan's visits to Osheroff in Chestnut 

Lodge during the first 3 months of 1979, he did not tell Dr • 

. i Osheroff about the proposed competing dialysis facility. 
' :! (Osheroff test., tr. p. 302). 

:! 

71. In July of 1979, Dr. Greenspan contacted Dr. Ham-

pers, Chairman of the Board ·of NMC, to inquire about NMC's pos-

ture in establishing a facility in Woodbridge. Hampers initially 

told Greenspan that he was helpless to do anything about it, but 

on reflection, decided that Greenspan should be bound by the 

non-compete clause in Dr. Osheroff's contract with NMC. (Hampers 

depo. pp. 25-26). 

72. Greenspan discussed with Tolkan, his meeting with 

Hampers. (Tolkan test., tr. p. 1931). 



, . 

73. At the time of the meeting with Hamper~, Greenspan 

and Tolkan assumed that Osheroff could not go to Prince William 

County because· of contractual restrictions. (Pl. Ex. 1, pp. 

.. 797-98). Greenspan was concerned that another unit would be set 
" ., 
;j up.in that area and ~atients would be lost to that practice. 
~ t 

jj (Greenspan test., tr. p. 2393; Tolkan test., tr. pp. 1929-30). 
!I 

I 

;i 
;! 
.. .. 

74. Tolkan also recognized that a competing unit in 

Prince William would do great harm to Dr. Osheroff's pract~ce, 

and he intended to be involved in the Prince William unit, either 

as part of Dr. Osheroff's practice, or as a competitor. (Tolkan 

test., tr .• pp. 1932-34). 

75. Tolkan expected from the beginning that he might 

have a financial interest in the Prince William Facility. 

(Tolkan test., tr. p. 1935). 

·, 
76. Tolkan knew in February and March 1979, that Green

span intended to file an application for a competing dialysis 

facility. (Tolkan test., tr. pp. 1931-1935). 

77. In July of 1979, Dr. Greenspan called Mr. Westerman 

and discussed the application ··for the Prince Willj.am facility. 

·! At that time, Mr. Westerman asked Dr. Greenspan why the applica-
1; 

:! 
,
1 

tion was to be filed in Greenspan's name rather than Dr. 
H 
H Osheroff's, and Greenspan explained that it was because Osheroff 
:.i 
!I was not around to take care of the details and he felt it best to ,, 
II have it put in his name for that reason. However, Dr. Greenspan 

assured Mr. Westerman that it was Dr. Osheroff's application, 

that he was his employee and it was held for Dr. Osheroff •... 

(Westerman test., tr. P• 676). 
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78. During the discussion between Mr. Westerman and Dr. II 
!I 
1 Greenspan concerning Greenspan's application for the Prince 

I 
f 

William facility, Dr. Greenspan told Mr. Westerman that he had 

I 
I asked for a NMC agreement to join in the unit and that NMC had 
I 

waived and agreed that he could go ahead and open it. (Westerman 

·' test., tr. p. 677). 

'I II 79. On July 26, 1979, the date of· the phone conversa-

1 tion between Westerman and Dr. Greenspan concerning the Prince 
I 

I

ii William application, Mr. Westerman made a contemporaneous memo of 

the conversation. (Westerman test., tr. pp. 677-78; Pl. Ex. 13). 

I 80. Durinq a telephone conversation with Dr. Greenspan 

II in early summer Of 1979, Frank Notaris first heard that or. 

I

I Greenspan intended to file an application for a dialysis facility 

in Woodbridge. When Notaris inquired of Greenspan whether he was 

II.· i! going to file it under the name· of the corporation, Greenspan 
:i. 
: replied that he could not do that but was going to file ~t under 
-: 

his own name because he was prevented from doing so by Dr. 
i ~ 
I! Osheroff's contract with NMC. Dr. Greenspan indicated to Notaris 

' 
'l that the reason he was filing the application for the Woodbridge .. 
·i facility was becau~e the Bethesda group had filed an application 
l: 
il 
:: for Manassas and he felt that a Woodbridge facility would protect ., 
d 
11 the Alexandria unit from losing patients that were presently 

I! 
:i coming from the Woodbridge area and might transfer to the Man~s-
!1 
·· sas facility proposed by the Bethesda group. (Notaris test., tr. 

II PP• 16-17) • 

I 

I 

81. .During his telephone conversation with Dr •. Green

span, F"rank Notaris gained the clear impression that, although 

:I ;I Greenspan was filing the Woodbridge application under his own 
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name, the facility was an operation to be managed by both 

Osheroff and Greenspan. (Notaris test., tr. p. 17). 

82. Dottie Smith first heard about the proposed Prince 

William facility when Dr. Greenspan requested that she compile 

~ some data for him including the names, addresses, titles and 
I !i phone numbers of civic leaders in the Prince William County area. 

l , Dr. Greenspan told her he was preparing an application for a 
I 
~I Prince William Dialysis facility and also asked her to gather 

lj names and locations of patients who lived in that area. Dr. 

il Greenspan told Dottie Smith that the proposed Prince William 

" il Center ·would be open, for his and Dr. Osheroff's partnership. 
i! 
q 
;! (Smith test., tr. p. 15; Smith test., tr. p. 1014). 
ll 
d 
!I 83. In the summer of 1979, Kay Mills first became aware 
li ll that Dr. Greenspan was filing an application for a dialysis 
!i 
II facility in Prince William. (Mills test., tr. p. 917). She, 

1! too, was led to believe by Dr. Greenspan that the facility would 
il 
•I 

I! belong to Osheroff. 
II 

(Mills test., tr. p. 920). 
II 
;i 
i' 

ll 
!i 
ll ,, 

Joseph Long and Peggy Hess 

84. Joseph c. Long, Jr. is the·Regional Administrator 

for Medical Administrative Services in Silver Hill, Maryland 

(Long depo., p. 4). Prior to that time, he was administrator for 

the Mid Atlantic Nephrology Center in Camp Springs, Maryland for 

four years. (Long depo., pp. 4-5). During that time, he worked 

1 with Peggy Hess at the Mid Atlantic Center. (Long depo., p. 6). 

:i 
I 

d 
85. Joseph Long's company provided consulting services 

:i 
l: for the Prince William Dialysis facility with regard to the state 

of Virginia Certificate of Need application. Mr. Lo.ng first 

became involved with that application sometime in June or July of 

1979. (Long depo., pp·. 10-12). 80.6 



: .... 

86. Dr. Greenspan was referred to Joseph Long by Peggy 

Hess. Hess had previously been involved in a suit between Long 

, and Dr. Solano when Long tried to set.up a competing dialysis 
!i 
'I q facility·in Laurel Springs, Maryland. (Hess test., tr. pp. 
1

11 1637-39; Long depo, pp. 46-47). 
~ . 
I 87. When Hess referred Greenspan to Long, she knew 
I 

I Greenspan was seeking help in setting up another dialysis facil-
1 
I 
I 
I 
i 
i 
I 
i 

il 
II 

ity. (Hess test., tr. pp. 1684-86). 

88. Long told Greenspan that he should keep the Prince 

William Dialysis facility separate in funds and employees used. 

Long told Greenspan that he could not use the facilities of the 

Northern Virginia Dialysis Center to promote the application. 

t! (Long depo., p. 4). 
II II 

l: 89.- Long advised Greenspan, because of Long's exper-
;, 
!i ience with regard to the lawsuit with Solano, that he would have 
1: 

!! a problem in the nature of a "corporate opportunity" if he did 
i! 
H not keep the facilities separate. Long discussed with Greenspan 
il 

that while he was working for Osheroff he should not provide for 

himself at the same time. (Long depo., p. 42; Greenspan test., 

tro pp: 2527-28). 

I 90. At the time Greenspan talked with Jay Long before 

1! the Prince William application was filed, Long warned Greenspan 
II ;I that there would be problems with patients choosing doctors~ 
~ ~ 

.; ·Greenspan knew that Long had been involved in a lawsuit over the 

same problem. (Greenspan test., tr. p. 2641). 

~i 91. Despite Long's warnings about corporate opportunity 
•; 

·~ problems, Greenspan never chose to put in writing to Dr. Osheroff 
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· 1."nformation concerning the establish-or his representat~ves any 

ment of the Prince William facility. (Greenspan test., P• 2642). 

'I 
'· 

United Health Care 

92. During 1979, there were two other inquiries regard-

;1 ing potential filing _of application fo.r a dialy~is facility in 

:1 the Prince Wil.liam County area. One was from a physician prac-
" ·' 

i; tieing in eastern Prince William County [Dr. Kim] and the other 
q 

:! from a California corporation, United Health Care. 
il 
li 
P test., tr. p. 1402). 
il 

(Montgomery 

II 
II 
'I 

93. Prior to Osheroff's return from his hospitaliza-
.I 
:! tion, Greenspan had negotiated with United Health Care. (Green-
I! 

il span test. , tr. pp. 2601-02). 

!I 94. Greenspan had never informed Notaris or Westerman ,, 

il 
:I 

!I 
11 

11 

!I 
i' 
l 
I 

II 
il 
li 
•I 

il 
II ,, 

!i 
II 
I' 
II 
J 
·' li 
:I 
i; 

of his negotiations with United Health Care Association, nor did 

Greenspan inform Dr. Hampers of his discussions with United 

Health Care during his July meeting in Boston. (Greenspan test., 

tr. p. 2 6 3 7 ) • 

Prince William Dialysis Facility 

95. On July 17, 1979, Greenspan received the applica-

tion for a Certificate of Need for a dialysis facility in Wood~ 

bridge, Virginia. (Pl. Ex. 12). This letter was addressed to 

Greenspan at the Northern Virginia Dialysis Center and set forth 

the time schedule for state review: application completed Sep- · 

tember 10, HSA review completed November 9, State Health Coordi~ 

nating Committee review November 29, Commissioner's decision 

December 9. 

1808 



'I 

~ i 96. The Health Systems Agency (HSA) is a regional 

planning agency that functions under federal and Virginia law to ,.. 
plan for .the development including facilities such as hospitals, 

nursing homes, and renal dialysis facilities. In order to-open a 

renal dialysis facility in Virginia, one of the procedures an 
!i • 
!j applJ.cant must follow is the certificate of need review which is 
d 

i; 
overseen by the HSA. Under Virginia law, a proposed dialysis 

:1 facility must be certified by the state and approved by the state 
tl 
;: health commissioner. :i In order to obtain that certification, an 

;; application must be filed in a form prescribed by the state 
I ~ ,· 

f 

health commissioner wh·ich provides all information requested. A 

public hearing is scheduled witnin the time constraints pre-

: scribed by the law and that public hearing is conducted by the 
:! 
11 local HSA. ·After the public hearing, .the board of directors of 
il 
ii the HSA makes a formal recommendation based on the results of the 

II public hearing and its analysis of the application. That recom-
;j 
l~ mendation is transmitted to the state health commissioner. At 
:I 

~~i the state level, there is another, review body which makes a 

'· recommendation on the application as well. These two recommenda

!1 tions go to the state health commissioner who within a prescribed 

!I 
il 
'• 

period of time must make a decision on the application either 

approving it or disapproving it. In addition to state require

ments, the federal government must certify such a facility. 

(Montgomery test., tr. pp. 1358-60). 

ll nsale" of Practice 
'I il 97. In late spring, early summer of 1979, Notaris and 

l! Westerman met with Dr. Osheroff to discuss whether Osheroff would 
II 

1~9· 



il approve or indeed •wanted them to seriously consider the idea of a 
I! 
:I 
t: 
ii 

II 
II II 
d 
IJ !. 
li 

: 

sale of his practice. (Notaris test., tr. p. 13). 

98. In the summer of 1979, when Frank Notaris observed 

or. Osheroff in Chestnut Lodge, Osheroff appeared to be in a 

worse state then when he first entered and he did not seem to be 

interested at all in the discussion regarding potential sale of 

his practice. Instead, his interest was on his family. (Notaris 

test., tr. p. 14). 

99. In June of 1979, Mr. Westerman became concerned 

with the prospect of negotiating a sale or partnership agreement 

., in Dr. Osheroff • s ~sence and instituted a proceeding for the 
: 

.. appointment of Mr. Evans and Mr. Bader as guardians for Dr. 
lo 

'• 
:: Osheroff. Mr. Westerman never thought that Dr. Osheroff was 

•! incompeten~ in any mental capacity. (Westerman test., tr. pp~ 

672-73). 

· 100. In· July of. 1979, Frank Notaris was instructed to 
lj 

!I put together figures with regard to the value of Dr. Osheroff's 

'I Those figures were 

I'

ll practice for potential sale to Dr. Greenspan. 

prepared and in late September 1979, the financial statement for 

~; the previous two years and 11 months were sent to Mr. Westerman 
•: 
ii 
'I l! 
I 

I 

and Mr. Evans. (Notaris test., tr. p. 15). 

Transfer From. Chestnut Lodge 

101. By the summer of 1979, Dr. Osheroff's condition had 

deteriorated drastically. (Osheroff test., tr. pp. 310-171 Bader 

test., tr. pp. 169-71). Upon-the recommendation of Dr. Sigmund 

Lebens6hn, Dr. Osheroff was transferred on July 31, 1979 from 
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... 

II Chestnut Lodge to the Silver Hill facility in New Canaan, Con

I! necticut where his depression was treated with medication. 

i! 
·1 (Bader test., tr. pp. 172-74). 
i 

,, 

II 
·I 
!j 

;i 
·;: ,, ., 

.: 

il 
i! 

:! 

l' il 
d 
:! 
il 

!I 
'I L 
II 
li 
!I 
:I 
II 
!. 

;j 
q 
~ i 
q 
;j 

I 

;j 
:1 
d 
II 
' i 
I 

! 
I 

11 

ll 
il 
11 
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102. Dr. Greenspan knew that while he was at Chestnut, 

Lodge Osheroff.had not been getting better, and that Osheroff was 

not getting medication at that facility. (Greenspan test., tr. 

PP• 2509-10). 

103. When Dr. Osheroff transferred from Chestnut Lodge 

on August 1, 1979, Dr. Greenspan called. Dr. Dingman and expressed 

his concern over whether Dr. Osheroff's transfer was prope~. 

(Dingman depo. p. 17; Greenspan test., tr. pp. 2518-19). 

104. Greenspan and Tolkan both objected to Dr. Osheroff's 

transfer _from Chestnut Lodge. (Greenspan test., tr. p. 2510; 

Tolkan tes~., tr. pp. 1968-70). 

105. Greenspan told Dottie Smith that he objected to 

Osheroff's transfer because Osheroff had been doing "so well" at 

Chestnut Lodge. (Smith test., tr. p. 21). 

106. Pat Shine, Administrator of NVDC, discussed with 

Dr. Greenspan bis visits to Dr.'osheroff at Chestnut Lodge during 

the spring and early summer of 1979. Greenspan expressed the 

concern that Dr. Osheroff stay·in therapy at Chestnut Lodge. He 

also discussed with Pat Shine whether or not Osheroff would be 

able to come back at the end of the year. Greenspan indicated to 

Pat Shine that Osheroff's condition was probably more serious 

than was initially known and that Osheroff probably would not be 

able to come back within a year. (Shine depo. pp. 38-40). 

107. During Osheroff's hospitalization at Chestnut 

Lodge, Greenspan visited him only three times. During the last 

two or three months that Osheroff was in Chestnut Lodge, when he 



!I f "1" G d"d not visit i! was applying for the Woodbridge acJ. J.ty, reenspan J. 
l 

l Dr. Osheroff at all. Further, during this same period, he had 

! absolutely no phone contact with Dr. Osheroff. (Greenspan test., 
i 

I 
I 

I 
ll 
!I 
!j ,, 
q 
li 

II 

!I 
I 

tr. pp. 2470, 2493). 

108. Dr. Tolkan never visited, called or wrote Dr·. 

Osheroff while he was at Chestnut Lodge or Silver Hill. 

(Osheroff test., tr. p. 469; Tolkan test., tr. pp. 1773-74). 

109. Mr. Westerman's twice-weekly telephone conversa-

tions with Dr. Greenspan decreased beginning in late May or early 

June of 1979 to less than once or twice a month. (Westerman 

test., tr. pp. 665-666). 

110. During the period when Greenspan was applying for il 
'I !I 
li the Woodbridge facility, Dr. Greenspan's contact with Mr. Notaris II 

'I . , also decreased significantly. (Notaris test., tr. pp. 20-21) • 

111. During the six month period of 1979 follow~ng 

Greenspan's last visit to Osheroff at Chestnut Lodge in April, 

:; Greenspan made no effort to keep Osheroff apprised of his activi-
t 

ties with regard to the Prince William facility. Nor did Green

span keep Osheroff .apprised of what was happening to his medical 
ij 

:I 

practice during his absence. (Greenspan test., tr., p. 2517). 

112. During the summer of 1979 Greenspan told Dr. Haut, 

Chief of Medicine at Alexandria Hospital, that Dr. Osheroff w~s 

i in a psychiatric facility. (Greenspan test., tr. pp. 2422-23). 

'i Tolkan also discusse(l Dr. Osheroff's 1'\ospitaliz~tion with Dr. 
·I 

i :::~.during this· same period of time. (Tolkan depo., pp. 13.:1,. 

I 113. During the summer of 1979, while Dr. Osheroff was· 

I 
i 
I 
I 
i 

., 

I 
I 

still in Chestnut Lodge, Dr. Greenspan directed Dot Smith not to I 
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II II renew Dr. Osheroff' s license to practice medicine. 

!1 said that he could see no reason for the renewal since it was 

Dr. Greenspan 

II 
II 
i 

more than likely that Dr. Osheroff would not be coming back any 

time soon. Dottie Smith renewed the license anyway because she 

did not want to let the license lapse in light of the possibility 

that Dr. Osheroff might return. (Smith test., tr.·pp. 38-39). 

Solicitation Re: PWDF 

114. Beginning in August, 1979, immediately after Dr. 

Osheroff's transfer to Silver Hill and continuing into September 

and October, 1979, Dr. Robert Greenspan wrote numerous letters to 

public officials and other groups in Prince William County solr

citing their support for a dialysis facility in Prince William 

County. These letters all indicated that the new facility would 

be part of NVDC. These letters were all written on NVDC station-

~~ ery and signed by Robert E. Greenspan as Acting Medical Director. 

In these letters, Dr. Greenspan referred to "we" having provided 

acute dialysis in Prince William County for the "last seve~al 

Greenspan also made constant reference to "our chronic 

dialysis program in ~lexandria." (Pl. Exs. 14, 15, 16, 17, 20, 

21, 25, 35, 36, 42). In these letters, Greenspan intended "we" 

I 

I 
I 

1. -

I 

I j 

to mean Osheroff's practice. (Greenspan test., tr. p •. 2635-2636).; 
! 

115. Also, beginning in August 1979, Dr. Greenspan 

ii received letters in return to his letters of solicitation for 
'I 
'I 
[i 
ll support directed to him at the NVDC and indicating that he was 
i! 
il "planning an additional unit in the Woodbridge-Manassas area of 

!J Northern Virginia. n ( P 1. Ex. 8) • 
i! 
II 
il 116. During August of 1979, Dr. Greenspan met with 
ij 
!1 various public bodies to solicit support for the Prince William 
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Dialysis facility. (Pl. Exs. 22-297 Greenspan test., tr. pp. 

2502-03). 

117. Dr. Tolkan was aware of·all these activities by 

Greenspan. (Tolkan test., tr. pp. 1918-19). 

118. On August 13, 197~, the council for the City of 

Manassas issued a resolution indicating that "whereas NVDC, Inc. 

proposes to establish a dialysis center in Prince William County 

on Davis Ford Road near Hoadley." (Pl. Ex. 24). Dr. Greenspan 

thus led the council for the City of Manassas to believe that the 

NVDC was establishing the dialysis center in Woodbridge, 

Virginia. 

119. Greenspan wrote NVDC patients on August 7, 1979 as 

. I the Acting Medical Director telling them that in order to have 
i. 

I 
I • 

the Prince William facility approved, they needed community 
i 

support. (Greenspan test., tr. pp. 2697-98"; Pl. Ex. 100). I 

120. At the same time Greenspan told the patients in the i 

memo that "this unit will be staffed by some of the same nurses 

and technicians now at NVDC as well as by the same physicians." 

(Greenspan test., tr. p. 26987 Pl. Ex. 100). 

121. Dr. Greenspan never showed Dr. Osheroff any of the 

letters he wrote to these patients and various public.bodies. 

Also, Dr. Osheroff never authorized Greenspan to make application 

for any other dialysis facility in the name of the NVDC. 
1 (Osheroff test., tr. p. 302). 

I 
i 

i 
I 122. On August 8, 1979, Brad Evans and Louis Bader were 

appointed as Dr. Osheroff's guardians. (Pl. Ex. 83). I 
I 
I 
I 
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ii Auqust Meeting Re: Sale . Or Partnership 

11 123. 0~ Auqust 21, 1979, a meeting was held among Mr. 

;; Westerman, Dr. Greenspan and his lawyer, Larry Rubin, Mr. Evans 

I! and. Mr. Lou Bader to discuss the possibility of a partnership .or 
d 

!I sale of Dr. Osheroff's practice. The guardians did not wish to 
It 
I: see the practice sold b~t wanted a par.tnership "!hich would enable 

Dr. Oshero~f t~ return to practice, as he had been progressing 

well at.Silver Hill. Dr. Greenspan rejected any partnership or 

:; probationary period which would enable Dr. Osheroff to return to 
I 

!: the practice. At that time, Dr. Greenspan stated that it had 
I 

·I 

.; been his efforts and his acitivities that held the practice 

: together and increased the number of patients and that he thought 
1
; those considerations should be recognized when arriving at a 
I 

i) price. (Westerman ~est., tr. pp. 671-74; Bader test., tr. pp. 

l! 178-83; Greenspan test., tr. pp. 2524-25). 
!: 

:j 124. At the August 21 meeting, there was never a firm 
ij 

~! proposal for a sale communicated to Dr. Greenspan or his attorney. 1 
:i 
~ ' ·· (Westerman test., tr. p. 675). Greenspan did, however, offer a 
!! 
:l million dollars for the practice at that meeting. (Greenspan 

;, 
test., tr. p. 2616). 

125. The result of the August meeting was that Greenspan 
:[ 
;, 
i ~ 
:i and his attorney were to receive more financial information 
H 
!I 
'! 
il 
:i 

II 
;! ,, 
l! 
il 
II 
:I 
·' lj 
'I 
1j 
;. 
:! 

concerning Dr. Osheroff's practice. (Greenspan test., tr. pp. 

2390-91). 

126. Following the August 21 meeting, on August 23, 

1979, Brad Evans forwarded to Larry Rubin, Greenspan's attorney, 

a copy of the Consulting and Profit Sharing Agreement (Pl. Ex. 1) 

and other confidential information concerning Dr. Osheroff's 

business. ( P 1. Ex • 7 9 ) • 
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PWDF Application 

127. On September 7, 1979, Greenspan filed the applica

tion for a Certificate of Need for the Prince William Dialysis 

.i Facility. (Montgomery test., tr. p. 13737 Pl. Ex. 34). 

.i 128. In the application, Greenspan and Tolkan were 

listed as co-medical directors. (Pl. Ex. 347 Tolkan test., tr. 

p. 1855). 

129. Both Greenspan and Tolkan signed letters of intent 

to be physicians in the new facility and included these letters 

:, with their resumes in the application. (Pl. Ex. 34, pp. 

:I 
iJ :r 

1834-1837). 

130. The application for the·Prince William facility 

\1 specifically referred to the 17 Medicare patients currently 

"travelling from this area to the NVDC," Greenspan knew how many 

!I patients were _travelling to NVDC because he was there and he was 
:I 
11 
II 
d 
I' 
j 
! 
I 
! 

the attending physician for those patients. (Greenspan test., 

tr. pp. 2629-30; Pl. Ex. 34, P• 1845). 
\ 

131. The curricula vitae of those people who worked for 
I 

~ NVDC and for Dr. Osheroff were not public records and were used 

I in the dialysis applications Greenspan filed. (Greenspan test., 

I 
' l 
i 
II 
II 
~ I 

tr. pp. 2695-96). 
I 

Greenspan used NVDC stationery to send out most of · 1
1 132. 

the letters regarding the Prince William Dialysis facility. 
il 
ll 

;1 (Greenspan test., tr. p. 2628). 
II 
:i 133. Greenspan read and approved the language in the I 

!I 
:1 

Prince William application, which states "the NVDC has reached a 
t' 

II capacity of 2.5 shifts per day, and an additional facility in 
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II I! Prince William County would allow for them to take new patients 
., 

ii 
without going to a sixth shift." (Greenspan test., tr. pp. 

2632-33; Pl. Ex. 34, p. 1849). 

134. not ~he knowledge of whether the NVDC expand or li 
I_ I 
:
1 

expand with the number of patients was not public record. 
: i • 

(Green-I 
I 

span test., tr. p. 2696). 
., 
'i 135. When Greenspan put in the application in September 
l: 
l! 1979, Dr. Hampers called Greenspan to tell him that he was going 
'I 

;, to be in violation of his non-compete clause and that Hampers :, 
!i would not continue .Greenspan as Acting Medical Director of the 
!i !I NVDC as long as he had a competitive unit. (Hampers depo., p. 
li 
if 
if 26). 
,, 
~~ 136. The majority of the staff listed by Greenspan in 
!j 
'i the application for the Prince William facility were under the !i 
!I 

employ o~ ~c. The social worker who Mas liste~ in the applica

tion was someone who had worked for Ray for years and whom Green

span haa not met until he came to work in Osheroff's practice. 

The dietician and the nurses who'were listed in the applicati~n 

:i also had worked for Osheroff and had not previously known Green-
jj 
;: 
lo 

!j 
q 
, . . ; 

!I 
ij 
It 

span until he came to work in Osheroff's practice. (Greenspan 

test., tr. pp. 2531-32). 

137. Pl. Ex. 24 was secured as part of Greenspan's 

l: preparation to open the Prince William facility. The fifth 
I' 

II 
ll 
II 
II 
t! 
II 
r ,I 
d 
·I 

II ,I 

paragraph of Pl. Ex. 24 which reads "now, therefore, be it re-

solved by the council of the city of Manassas meeting in regular 

session the 13th day of August, 1979, that the efforts of the 

NVDC, Inc. to establish a dialysis center in Prince William 

County be endorsed." That document, containing that paragraph, 
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was part of the appl~cation prepared by Dr. Greenspan for the 

Prince William facility. (Greenspan test., tr. p. 2496). 

138. Greenspan never sent Osheroff a copy of any of the II ,, 
d letters soliciting support for the proposed Prince William facil'-

11 

I' 
II 
I 
. I 
I, ,, 

il 
li 

!1 
d n :; 

ity nor did he send Osheroff a copy of the application for certi-

ficate of need. (Greenspan test., t. pp. 2493-94). 

139 • The application contains a financial statement 

prepared by Frank Notaris at the request of Dr. Greenspan in 

August of 1979. The financial statement was prepared on or about 

August 24, 1979, sometime after Notaris' conversation with Green-

•· :· span concerning the tacility. Dr. Greenspan did not hire Notaris 

apart from his duties·as an accountant for Osheroff's corpora-

., tion, rather Notaris felt at the time he was performing a service 

basically for Osheroff, Inc. inasmuch as the provider number 

:1 Greenspan sought was to be filed and eventually used by Osheroff, 
i; 
-: Inc. Mr. Notaris' fees were paid by the corporation. (Notaris 
ii 
I 

1 test., tr. pp. 19-20; Pl. Ex. 34, pp. 1870-71). 

140. In September of 19~9, Kay Mills inquired of Dr. 

Greenspan if he wanted anything done about 'provider numbers from 

the insurance company ·tor billing purposes for the Prince William 

:I 
1 facility. 
:I 

Greenspan told her he wanted her to file with the 
~ I 

!I 
!j 

I 

I 

insurance companies for provider numbers. (Mills teet., tr. p. 

918). 

141. Kay Mills sent out a form letter to all insurance 

companies for coveraqe for the Prince William facility. That 

letter was written on stationery bearing the address of Dr. 

!
1 

Osheroff, (see P 1. Ex. 7 5) in which she requested a provider 
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number for Dr. Osheroff and also requested applications for the 

proposed Prince William facility. (Mills test., tr. p. 920). 

142. At the time Kay Mills sent the letter, Pl. Ex. 75, 

request~ng provider numbers for insurance coverage for the Prince 

William Dialysis facility, she thought it was going to be oper

ated by Drs. Osheroff, Greenspan and Tolkan. That letter was 

I sent out by Mills when she was working for Dr. Osheroff. Mills 

I! would not have sent the letter had she known the facility was 

going to be Dr. Greenspan's and not Dr. Osheroff's. (Mills 

test., tr. pp. 919-20). 

143. When Dr. Tolkan signed a letter in support of the 

application for the Prince William facility on August 30, 19·79, 

1 he did not make any effort to inform Dr. Osheroff, Mr. Westerman 

I 

or Mr. Notaris of his support of an application for another 

facility. (Tolkan test., tr. pp. 1919-21). 

!1. 144. Dr. Tolkan spoke with Dean Montgomery of the HSA 

about-the application's approval, and he wrote letters to the HSA 
:, 

;! !! in favor of the application. (~ontgomery test., tr. p. 1423). 
,, 
ii !I 
:I 
it 
: ,, 

't 

145. Dr. Tolkan felt that it was essential to Osheroff's 

practice and the NVDC that they have a unit in Prince William 

q County, as otherwise, a competing unit would take the patients. 
1: 
il 
II 
II 

(Tolkan test., ~r. p. 1934). 

146. Dr. Osheroff did not authorize or have any indica-
I lj 

j, 
't 
11 

!i ., 

tiop that other employees would be leaving his employment to work 

for the Prince William fa~ility as indicated by the inclusion of 

their curricula ·vitae i~ the Prince William application. 

(Osheroff test., tr. p. 636; Pl. Ex. 34, pp. 1826, 1828). 
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:i 147. Dr. Osheroff did not authorize either Dr. Greenspan 

·· or Dr. Tolkan to use the NVDC stationery bearing Dr. Osheroff' s 

name on the letterhead as part of the application for the Prince 

:j ,, 
:; 
·! 
I 

I 

(Osheroff test., tr. p. 637). 

148. On the evening that Federal Express was supposed to 

come to the office and pick up the application for certificate of 

need for the Prince William facility to take it to Richmond, Dr. 

Greenspan was in his office with the application in his hand and 

commented on how well it had oeen written, stating that BMA would 

not be.able to do an application in two weeks which would block 

his application for the Prince William Dialysis Center. At that 

time, Dr. Greenspan stated that it would be a facility that he 

and Dr. Osheroff would share. Greenspan also noted that Ray 

would be pl.eased with the application. (Smith test., tr. pp. 

18-19). 

·149. On page 1849 of Pl. Ex. 34, the application for 

11 certificate of need for the Prince William Dialysis facility, Dr. 
lj 

!I 
II 

II 
II 
ij 
!: 

Greenspan stated that he would be providing better access to 

patients already under his care. Those patients under Dr. Green-

span's care were those at the NVDC. (Osheroff test., tr. p. 

631). 

150. It was_ common knowledge in the dialysis facility in 

the fall of 1979 that Dr. Greenspan was setting up a facility in 

Woodbridge. The NVDC staff assumed that the Prince William 

· facility would be part of the NVDC. .{Collins test., tr. pp. 

2040, 2043; see Smith test., tr. p. 2187). 

151. The opening of the Prince William Dialysis facility 

was discussed at a staff meeting, the minutes of which are con-
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!! 
.. tained in Pl. Ex. 94. The opening of the new facility was dis-

' 
cussed in relation to staffing problems at the NVDC and one con-

sideration was that an· additional evening shift at NVDC would be 

i· 

ayoided sine~ s~me patients would be leaving to go to 

the Woodbridge unit. (Collings test., tr. p. 2041). 

152. Peggy Hess was present at that meeting. (Collings 

!! test., tr. p. 2042). 
II 
ii 
'• 

:
1 153. Mr. McFeeley contacted Arnold Westerman in the fall 

·1 of 1979 to inform him that he felt Dr. Greenspan was, by setting 
.i 

il 
'I 

II 
tl 
,: 

'i 

il ,, 
;I 

!i 
:I 
:I 

I 

I 

up a competing dialysis facility, violating the consulting agree-

ment between NMC and Dr. Osheroff. (McFeeley depo., p. 22). 

United Health Care 

154. While discussions about buying the practice from 

Dr. Osheroff were ongoing ~n August, Greenspan had been negotiat-

ing with United Health Care and Dr. Kim about setting up a facil-

ity in Prince William County. (Greenspan test., tr. pp. 

2525-26). 

!I 155. Greenspan had been negotiating with Mr. May of 

!1 United Health Care since March or April of 1979. (Greenspan 
!i 
!I test., tr. p. 2526). 
I' 
I 
1 156. Greenspan was trying to stall United Health Care 
I 
I 

I 

l 
I 

.I 
' 

'i from setting up a dialysis unit in Prince William County. (Green-
II 
I 

II .. 
I ~ 
l! 
t' 

:! 
j: 

span test., tr. p. 2527). 

157. Greenspan did not give United Health Care formal 
li 
~~.rejection until he had his application for the Prince William 

facility all prepared and ready to file. (Greenspan test., tr. 

p. 2541; Pl. Exs. 76, 77, 78). 
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Silver Hill 

158. During Dr. Osheroff's hospitalization at Silver 

Hill, his psych~logical and physical condition improved radically. 

(Bader test., tr. pp. 177-78). 

159. At the time of his discharge from Chestnut Lodge, 

Dr. Osheroff's mental and _physical condition had seriously deteri

orated from the time.he had entered the hospital. Dot Smith 

· :: visited him at S"ilver Hill during the first two weeks of August, 

l! 

i' 
~ ! 
~ ; 

and observed that his appearance had drastically changed since 

the day he had left from Chestnut Lodge in January 1979. Dr. 

,
1 

Osheroff had lost 55 pounds, his hair was long, and he had no 
ij 
i· 
!
1 motor ability in his hands, which was obvious from his inability 

:i 
ii 
q to use a knife and fork at dinner. (Smith test., tr. p. 22). 
·! 

!I She did notice, however, tha:t his depression had lifted somewhat, 

i 

and he was willing to talk about normal, everyday things. (Smith r 

I 
II 

test., tr. p. 23). 

160. At Silver Hill, Dr. Osheroff was treated for his 

depr~ssion with medicatio~, and after three weeks he began to 
. . 

respond to this treatment and his depression stopped. (Osherof£ 

test., tr. pp. 314-15). 

161. On the first occasion that Dot Smith visited Dr. 

Osheroff in Silver Hill, she told him that Dr. Greenspan had 

applied for the Prince William facility and that the facility ~ 

would be part of Dr. Osheroff's practice. (Smith test., tr. p. · 

20) 

162. Two weeks after Dottie Smith first visited Dr. 

Osheroff at Silver Hill, she made a second visit during which 
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,, 
'! 

!' 

" ,; 

time she observed that Dr. Osheroff 1 s appearance had improved and 

his motor ability in his hands had also improved. She learned 

that he received therapy and was on medication for his depres

sion. Dr. Osheroff told her he was anxious to come back to the 

center to practice and become a doctor again. (Smith test., tr. 

pp. 23-24). 

163. Approximately 4 weeks prior to Dr. Osheroff 1 s 

!i discharge from Silver Hill, Dottie Smith met him for an outing in 
:: 
i• New York City. Dottie Smith noticed an overall improvement in 
I 

:: 
i! his condition. (Smith test., tr. p. 25). 
II 
:• 
t• 

it 

164. After her visits to Dr. Osheroff at Silver Hill, 

~; Dot Smith told Greenspan about her visits and that Osheroff was 

ii li improved and ready to come back to practice medicine. (Smith 

:~ test., tr. p. 1025). 
,I I 
:i 
!I· 
'I 

!i 
165. !. After seven weeks at Silver Hill, Dr. Osheroff made j 

II a weekend visit to Washington durinn which he consulted with a· il ':I 

!i 
ii psychoanalyst, Dr. Frank Board, who would see Dr. Osheroff upon 
;l 
H his release. 
ii 

He also met with his attorney Mr. Westerman to 

I discuss lifting the guardianship. (Osheroff test., tr. p. 322). 

I 
I

I The guardianship was lifted on November 1, 1979. (Pl. Ex. 85). 

166. During a furlough from Silver Hill, Dr. Osheroff 
i 
I 

had lunch with Dr. Greenspan at Clyde 1 s Restaurant, where they 

discussed Dr. Osheroff's hospitalization and his desire to return 

I

ll to practice. 

negativism from Dr. Greenspan regarding Dr. Osheroff's return to 

At the same time, Dr. Osheroff sensed a growing 

il the practice and Dr. Greenspan told Osheroff that Dr. Hampers did 

not want Dr. Osheroff to return to the practice. (Osheroff 

test., tr. p. 324). 
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I 
167. D~ring Dr. Osheroff's stay at Silver Hill, Dr. 

j Greenspan did not visit or call him. (Osheroff test~, tr. p. 

II 
II 
I 
I 

II 
1: :I 
,; 

,) 

~ i 
:I 

318). 

168. When Dr. Osheroff was discharged from Silver Hill 

on November 1, 1979, Dr. Greenspan called Dr. Dingman. at Chestnut 

Lodge and Dr. Dingman had had no correspondence or contact with 

Dr. Osheroff at all while he was at Silver Hill. (Dingman depo., 

p. 19). 

169. Greenspan expressed to Dr. Dingman his concern over 

;[ whether Osheroff' s discharge was premature or advisable and he 

:; asked Dingman's opinion whether Osheroff should be discharged at 

L that time. Dingman informed Greenspan that he was not Osheroff's 
•I 
l, 

:! doctor any long~r and was not there to evaluate his clinical 

state so he could express no opinion concerning the advisability 

of his discharge. (Dingman depo., p. 19). 

170. Gree~span f~rther asked Dr. Dingman whether there 

was any input that he, Dr. Dingman, could have into what was 

'!! going on with Dr·. Oshero.ff's discharge, and Dingman told. him !I . . . 
lj there was nothing he. could do about it. (Dingman depo., p. 20). 

ll il 171. The statement made by Greenspan on page 309 of his 

li January 8 deposition that he did not call Dr. Dingman when Dr. 
I' l! Osheroff was discharged from Silver Hill was an untrue answer. 
q 
11 (Greenspan test., tr. p. 2655). 
II 

Staff Meetings 

172. In the latter part of August, 1979, admid rumors in 

the unit that Dr. Osheroff was possibly coming back, there was a 

staff meeting at which Dr. Osheroff's return was discussed. At 
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that staff meeting, Peggy Hess, the head nurse, commented that 

they didn't feel Dr. Osheroff was coming back and that Dr. Green

span was going to continue to provide continuity of care. She 

stated that if Osheroff did come back, she w~uld understand if 

anyone had qualms about working for him, and that she didn't want 

him to come back. (Young test., tr pp. 776-77). 

173 •. As of August 1979, Peggy Hess had never seen Dr. 

Osheroff, had never talked to him, or practiced medicine with 

him. (Hess test., tr. p. 1660). 

174. At the August staff meeting where Dr. Osheroff's 

return was discussed, most of the people who made comments ex

pressing concern about Osheroff's return had not worked for Dr. 

Osheroff prior to his absence. (Young test., tr. p. 778) • 
. 

175. On or about October 17, 1979, when Dr. Osheroff was 

preparing to return to the Washington area, both Greenspan.and 

Tolkan refused to sign assignment of -Medicare benefits forms 

which would assign their'fees to the corporation, from which 

their salaries would be paid. This was a routine procedure which 

had been done regularly during their employment with Dr. Osheroff. 
II 
:: Tolkan initially sig~ed the form, but apparently after consulting 
!I 
:1 with Greenspan, scratched his signature from the form • (Miller 

. I 

;j test., tr. pp. 922-24; Pl. Exs~ 101, 102, 103). 
II 
I 
I 

i 176. Around this same period of time Dr. Greenspan 
i 

tl stated to Dr. Ocuin, an area nephrologist .that "by the time Dr. 
:I 
i 
I 
I 
I 
I 
! 

I 

Osheroff got out of the hospital, there wouldn't be much of a 

practice left for him to sell." (Greenspan test., tr. pp. 

2605-06). 
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November 1 - December 12 
"Osheroff's Return" 

177. Dr. Osheroff was discharged from Silver Hill on 

November 1, 1979, and he returned to the Washington area at that 

time. (Osheroff test., tr. p. 447). 

178. Following his return to the practice on November 1, 

1979 and up until November 20, Dr. Osheroff prepared himself to 

re-enter the practice by reviewing patient charts and by referring: 
. I 

to new drug lists and medical tests to update his medical knowl- .1 

edge. Prior to December 12, 1979, Dr. Osheroff made no rounds or 

gave any orders for medication. (Osheroff test., tr. pp. 326-28; 

Tolkan test., tr. p. 1939). 

179. During this period of time, neither Greenspan, 

Tolkan nor Hess made any effort to discuss patient care with 

Osheroff, nor did they discuss with him at all his return to the 
I i practice. None of these individuals made rounds or even offered 

I 
I 
i 
j 

i 
:~.to make rounds with Dr. Osheroff. (Osheroff test., tr. pp. 459, 
:I 
'I 
I! 
ol 
:j 

469; Tolkan test., tr. p. 1774; Hess test., tr. pp. 1596, 1658; 
l 

I· 
I 'j Greenspan test., tr. pp. 2556-57, 2403-04). 

it Peggy Hess, on numerous occasions, including infor- I :I 
H ;i 

180. 

il 
I 

mal meetings of the NVDC staff, called Dr. Osheroff "a lunatic," 

"incompetent," and instructed the staff not to take orders from 
I I him. 

I 

(Rowe test., tr. pp. 46-49). 

181. In November 1979, Dr. Osheroff met Greenspan fo~ 

lunch at the Lobster Shed in Alexandria to discuss Osheroff's 

When Osheroff made it clear that he did return to the practice. 
I 
I 
! not wish to sell his practice, but wanted to practice medicine, 
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.,: 
!::,.:, Greenspan told Osheroff that Dr. Hampers wanted Osheroff to sell. 

Greenspan terminated the meeting. (Osheroff test., tr. p. 325; 
·i !I ,
1 

Greenspan test., tr. p. 2545). 
I. 

I' 
rl 

r :I 
i 
I 
I 
I 
I 
! 

182. Following Dr. Osheroff's return to the area, Green-

span called Kay Mills into his office and asked her whether 

Osheroff intended .to return to practice. He stated to her that 

he was concerned about Osheroff's ability to practice, although 

he had had no opportunity to observe Osheroff practice medicine 

since his discharge from Silver Hill. (Mills test., tr. pp. 914-

15) 0 

183. Prior to Dr. Osheroff's release from Silver Hill, 

Greenspan had already made up his mind that he would not continue 

to work with Osheroff. (Greenspan test., tr. p. 2601). 

184. The day after Mills' discussion with Greenspan, 
H ii Bonnie Greenspan asked her the same question. Bonnie Greenspan 

j was Osheroff's employee at that time, in charge of the acute 

I dialysis technicians. (Mills test., tr. p. 916). 

Staff Meetings 

185. Following a visit to the center by Dr. Osheroff in 

I November, 1979, a meeting of the NVDC staff was held at which Dr. 

I
I Osheroff's return was discussed. Peggy Hess stated at that 

j: meeting that she would not work for Osheroff and if he did come 
II 

back, she would stay long enough to see that all the nurses were 

transfered out, and then she would leave. Hess also indicated 

that she did not want Osheroff to return and would do what.she 

could to prevent it. (Young test., tr. pp. 793, 779). 
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186. Dr. Greenspan, Eileen Collins, Diane Synan, and Sue 

Smith were all present at this meeting. (Young test., tr. pp. 

II 779-80) e 

187. At this November meeting, Sue Smith asked if the ,. 
d :: staff could do anything to prevent Oslieroff 's return. Hess 

.: stated that they could write a petition refusing .to work for 

!I Osheroff, but that she could not initiate it because she was head 
I 

li 
1f nurse. This resulted in the petition alleging Osheroff's incom-
:l 
!l petence (Pl. Ex. 96) being circulated·among the staff on December 
~! 
!; 
ii 12, 1979.· (Young test., tr. pp. 780-81)". 
!I 
I! 

it 
,i 
~ ! 
I' 
ol 

It 
II l; 

PWDF - HSA Meeting 

188. On November 12, 1979, the full board of the HSA 
il 
I approved the Prince William Dialysis Facility application. 
I 

Dr. 
I 
I 
I 

I 

11 

i 
I 

Greenspan, Dr. Tolkan, Bonnie Greenspan, and Mr. Rubin all at-

tended this meeting. (Pl. Ex. 58, B. Greenspan test., tr. pp. 

2296-97; Tolkan test., tr. pp. 1854-55). 

I 
I· 
I 

i 

I 
I 

I 189. Dr. Osheroff asked Greenspan if he could go to this l 
I 
i 

I November 12 meeting, and Greenspan told Osheroff it would not be 
II :: 
:; 
!: 
:I 
il 

!I 
II 
il 

the ownership of the Prince William Facility was raised by one of 

the board members, who questioned whether the new facility would 

I be part of NVDC. (Pl. Ex. 58, p. 3016). 

191. The day after this meeting, on November 13, 1979, 

I! Greenspan's attorney, Larry Rubin, wrote Westerman concerning 
II 
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Osheroff's intention to sell the practice. (Pl. Ex. 80). This 

letter was the first mention of sale since August, 1979. Green

span and Rubin clearly were concerned about the PWDF own~rship 

H question which had been raised just the night before. 
:I 

'· q 
!i 
'! Meeting With Dr. Hampers 

i 
lj 192. On November 15, 1979, Greenspan met with Dr. Hampers! 

' at National Airport. Hampers discussed his concerns that Green-
,, 
i ~ 

~: span was filing another application for a facility in Northeast 
,, 
·, Waspington, and he told Greenspan that he wanted him to turn the 
,, 
I! 

Prince William applicatio~ over to NMC. · (Hampers depo., P• 27). 

Greenspan told Hampers that he would consider t~rning both the 

Prince William. a·nd Woodbridge applications over to tmc if he were 

;: made permanent Medical Director of NMC. (Hampers depo., pp. 
·i 
il 28-29). 

I 

193. ;! ,, ,, 
:I 

Greenspan then asked Hampers to use what influence 

: he could to convince Osheroff to sell the practice to Greenspan. 
I 

1! Greenspan stated that Hamper's de~ision not to re-appoi~t Osheroff 
II 
II 

!i as Medical Director would weigh heavily on Osheroff' s decison to 
~ I l sell. (Hampers depo. pp. 26-2·8). 

I 

" 
194. Hampers responded that he would not enter into 

II 

I
. collusion to force Osheroff to sell. Greenspan then told Hampers 

that if Osheroff didn't sell, ·he would take the patients from 
i I Osheroff anyway. (Hampers depo., pp. 28-29). 

I 
~, 

II 
II 

Patient List 

195. 
lr 

II Martha Hall to make a list of patient names, addresses, and phdne 

On or about November 19, 1979 Greenspan instructed 
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j numbers of all patients who had come to the practice since the 

I beginning of his employment in June, 1978. (Pl. Exs. 104, 105; ,, ,, 
jj Mills test., tr. pp. 925-926: Hall test., tr. pp. 896-99). 

li 
!I Mid-Montgomery Application 
!I II 196. On November 19, 1979 Greenspan filed the applica-
il 
il 
; tion for the Mid-Montgomery dialysis facility. (Pl. Ex. 191). 

Greenspan did not te.ll Osheroff about this application, nor did 

: he or Tolkan tell Osheroff that Tolkan was listed as part of the 

-~ medical staff in the application. (Greenspan test., tr. P• 
I 

·i 2624). 

Osheroff Barred From Unit 

d .. 197 •· On or about November 20, 1979, Dr. Osheroff offered 
J! 

\j to make rounds at NVDC as. Greenspan was due to be out of town, 

and Tolkan was occupied at the hospital. Osheroff called Tolkan 
; ~ 

at the hospital to tell him he would make the rounds. Tolkan did 

not offer to do the rounds with Qsheroff, but rather told Osheroffl 

that he could not make rounds, then immediately called Greenspan. I · 

I 
'! 

Greenspa~ then appeared at the Center·and told Osheroff he could 

not see patients or give orders, and that the nurses would not 

take his orders. Osheroff then left the Center without making 

rounds. (Tolkan test., tr. pp. 1945-46; Osheroff test., tr. pp. 

327-29, 462-63). 

198. Hess also ordered staff not to take orders from 

Osherof£. (Hess test., tr. p. 1595). 

199. After Drs. Greenspan and Tolkan told Osheroff on 

November 20 that he could not see patients, Osheroff called Dr. 

I 

I 
I 
! 
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Hampers in Boston. On November 30, Dr. Osheroff met with Dr. 

Hampers in Boston to discuss his reinstatement as Medical Direc-

tor. (Osheroff test., tr. pp. 332-34; Pl. Ex. 9). 

200. Dr. Hampers met with Dr. Osheroff on November 30, 
I 

:; . ! 
, 1979 and requested letters from.two psychiatrists, Dr. Board and 

~ ; 
il Dr. Frank, concerning Osheroff's competence to return as Medical 
.J 

·i Director. (Hampers depo. pp. 13-14). Hampers also solicited the 
;I 

! opinion of the NVDC staff, including that of Dr. Greenspan. · 
., 
:• 
!j 

·: Greenspan told Hampers that Osheroff was not competent, but could 
!i 
I' 

;; give Hampers no sound basis for his opinion. (Hampers depo., pp. 
. i 

· 15-16, 19). By letter of December 6, 1979, ~ampers formally 

reinstated Osheroff as Medical Director of NVDC. (Pl. Ex. 10). 

201. At the November 30 meeting with Dr. Hamper$, 

Osheroff learned about Greenspan's activities in setting up 

competing dialysis facilities and of Greenspan's·request that 

Osherof~ not be re-appointed as Medical Director. (Osheroff 

test., tr. pp. 335~37). 

202. F~llowing the November 20 conversation between 
\ 

Tolkan and Osheroff regarding Osheroff's making rounds, Osheroff 

li an4 Tolkan had a conversation initia~ed by Osheroff to discuss 

Osheroff's return to prac~ice. At this·meeting Osheroff ex

pressed concern that.Tolkan had been doing insu~ance physicals on 

the side, and he offered Tolkan a $10,000 raise. Tolkan did not 

discuss with Osheroff whether or not he would continue to prac

tice with Osheroff, or whether Osheroff could return. Also, he 

did not express any doubts about Osheroff's ability to practice. 

(Tolkan test., tr. pp. 1776, 1944) •. 
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Osherciff's Privileges 

203. At the end of November, 1979, both Tolkan and 

Greenspan knew that Dr. Osheroff's privileges would be suspended 

at Alexandria Hospital should he seek to admit patients there, 
.! 
"! 

based on their previous discussions with Dr. Haut, Chief of Medi-

cine. Neither of these doctors discussed this fact with Dr. 

Osheroff. (Greenspan test., tr. pp. 2551-52; Pl. Ex. 115, Alexan-i 
I 

dria Hospital Transc~ipt [Tolkan test.] pp. 73-74). ! 

Northeast Application 

204. On December 3, 1979, Greenspan filed the applica- · 
f 

tion for the Northeast Washington dialysis facility (Pl. Ex. ;

1

, 

192), listi~g himself and Tolkan as the doctors for that facility. 

Greenspan and Tolkan did not inform Osheroff of the application. 

(Greenspan test., tr. p. 2624). 

205. The Northeast (Pl. Ex. 192) and Mid-Montgomery (Pl. 

Ex. 191) applications were markedly different from the Prince 

William application .(Pl. Ex. 34) in that Greenspan did not list 

himself as Acting Medical Director of NVDC, and they did not 

contain the numerous support letters on NVDC stationery. This 

was done on Rubin's advice to make it clear that the two new 

applications were not affiliated with Dr. Osheroff. (Greenspan 

test., tr. pp. 2625-26; Rubin test., tr. pp. 2743-45). 

206. At ~he time the Northeast application was filed on 

December 3, 1979, there w~re seven or eight NVDC patients on 

dialysis who would be likely to go to a new facility in Northeast 

D.C. (Greenspan test.· tr. p. 2677). 
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207. After Osheroff was told on November 20, 1~79 that I 
. he could not make rounds in the Center, Greenspan did not see him • 

in the center again until December 12, 1979. 

q 
'I 

ii 
.i 
:I 

December 12, 1979 
:i 
q 208. On the morning of December 12, 1979, Arnold Wester-,, 
:' man and Dr. Osheroff met with Greenspan to discuss the terms of 

his continued tenure with the practice. Greenspan refused to 

enter into a parntership agreement with Osheroff, and he was then 

I 

terminated. 

209. 

(Westerman test., tr. p. 681). 

Following his termination Greenspan vehemently 

I 
i 
I 

stated.to Westerman and Osheroff numerous times: "This is my 

I unit, I built it up. You are not going to have a thing, Ray. I 

i 
Jl 

am going to t~e it all from you. I have already made a call to 
I' il p 
II 

II 
'I 
II 
I 

make sure you are not going to be able to practice medicine in 

this area again. You are going t~ lose everything you have 

(Westerman test, tr. p. 682; Osheroff unless you sell to me." 

test., tr. pp. 338-40). 

Dr. Haut 

210. The phone call referred to by Greenspan was a call 
. . i! he had made that same day to Dr. Haut, Chief of Medicine at 

!I Alexandria Hospital, concerning Osheroff's privileges. In re-

. : 

sponse to Dr. Greenspan's call on December 12, 1979, Dr. Haut 

called Dr. Osheroff and summarily suspended his privileges • 

(Greenspan test., tr. p. 2578; Haut test., tr. pp. 365~66). The 

only knowledge Haut had about Dr. Osheroff was from Greenspan and 

Tolkan. (Haut test., tr. p. 379; Tolkan test., tr. p. 1869; .; 
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Tolkan depo., pp. 111, 115). Dr. Haut confirmed this suspension 

by letter of December 13, 1974. (Pl. Ex. 113). 

211. Haut called Osheroff on the afternoon of December 

12 and informed him he was suspending his privileges because 

Greenspan and Tolkan felt he was·not ready to come back to prac-. . 

!i tice. (Osheroff test. 1 tr. p. · 343; Westerman test., tr. PP• 
" !i· ,, 684-85). 
'I 
'I 

;l 
d 

ll 
I' !l 
~ I 

jj 
\I 
:I 
ij 
t, 

212. Prior to December 12, 1979, Dr. Osheroff had had no 

contact with Dr. Haut, but he had made an appointment with David 

Peters, Administrator of Professional Affairs to discuss his 

resumption of medical practice. (Osheroff test., tr. pp. 339-40). 

213. According to Dr. Sanford Warshauer, President of 

\I the Alexandria Hospital Medical Staff in December 1979, such a 

II summary suspension was extraordinary. Ordinarily, a physician 

would s~mply present his credentials to the hospital, as Osheroff 

I 
I 

had arranged to do, then resume his practice. (Warshauer depo. 

pp. 3-5, 12). 

214. On the morning of December 12~ 1979 Greenspan 

d called Tolkan at the hospital and told him he had been fired. 
n 
II q 
.r 
1: 
ii 
II 
I 
I 

Tolkan immediately met with Greenspan in the office Greenspan had 

already rented on the first floor of the NVDC building. Even 

though Osheroff asked Tolkan to stay on and offered him a raise, 

Tolkan chose to resign and go with Greenspan. (Tolkan test., tr. 

pp. 1936-37, 1949-50, 1784; Westerman test., tr. p. 683; Greenspan 

test., tr.·p. 2578). 

215. Westerman informed both Greenspan and Tolkan that 

they were not to use Osheroff's facilities, nor were they to 

enter the dialysis unit. (Westerman test., tr. p. 686). 
1 34 



:, . 
216. Despite Mr. Westerman's directive, Greensp~n and 

.: Tolkan continued to make rounds in the unit for approximately two 
' ,j 

;: weeks after December 12, 1979. 
!I 

(Osh~roff test., tr. pp. 344-45). 
'I 
.; 
·; ;; 217. On the same day they left Osheroff, Greenspan and 

.: Tolkan set up a pra~tice on the first floor of the same building 
II ;I 

!i that NVDC was located in. (Osheroff test., tr. pp. 440-41). 
II !I 218. Throughout the day and into the night on December 
il 
:! 12, 1979, Osheroff, Westerman, Rubin, Tolkan, and Greenspan 

!! con~ucted extensive negotiations on how to resolve the situation • 
. j . 

:1 At various points, G~eenspan and Tolkap offered one million 

·il dollars for t~e ·practice, and Osheroff demanded three million 

:I I. 
t! 
;I 

~ i 
; 

~ I 
li 
:I 

dollars·. (Osheroff test., tr. p. 342; Greenspan test., tr. p. 

2617; Rubin test., tr p. 2727). 

219. Osheroff offered to allow Greenspan and Tolkan to 

il li remain in the practice for a "cooling off period," during which 
~ I ;, 
:I 
il 
.I 

:I 

all three doctors would see the patients. Greenspan and Tolkan 

rejected this compromise. (Greenspan test., tr. pp. 2579-80, 

2583). 

i 
!• 
I 

I 
I 
I 

I 
Patient Solicitation I 

I 220. On December 12, ·1979, Martha Hall, a long-time 1

1 employee of Dr. Osheroff's, went to work for Greenspan and Tolkan. I 

I 
She immediately began to call all the patients who had been part 

I 

i1 of Osheroff's practice and solicited them to see Greenspan and 
I • . , 
il 
!, Tolkan. Both Greenspan and Tolkan knew she was calling these .II 
Jl patients, but did nothing to stop her. (Hall test., tr. pp. 

II 890-91; GreensPan test., tr. pp. 2668-69, 2695; Tolkan test., tr'. 

11 p. 1799). 
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i; 
~ . 

221. For a period of a few days immediately after Decem

ber 12, 1979, Greenspan and Tolkan continued to use Dr. Osheroff's 

acute dialysis machines without his ·pe.rmission. (Tolkan test., 

tr. p. 19 6 2 ) • 

Staff "Petition" 

2.22. On the evening of December 12, 1979, a petition was 

:l circulated among the NVDC staff, stating that Osheroff was· "pro-

:! ! fessionally incompetent." (Pl. Ex. 96). Peggy Hess urged the 

. , 
!I 
;I 

II 

staff to sign the petition in the "best interest" of the unit 

because Dr. Osheroff had made errors in taking care of patients. 

(Froelich test., tr. pp. 436-37). Osheroff, by that time had not 

rendered medical care to patients since before his hospitaliza

tion in J~nuary 1979 • 

223. Sue Smith wrote the petition, directed to Dr. 
jt 
ij Hampers (Pl. Ex. 96) on December 12, 1979 (Smith test., tr. pp. 
!I 

II 
'l I, 
!J ,. 
" n 
!I 
!I 
I 

I 
i 
II 

2083-84). This was the petition which Hess had suggested in the 

November meeting concerning Osheroff's return to practice. 

(Young test., tr. pp. 780-81). 

224. Drs. Tolkan and Greenspan decided to file suit 

against Dr. Osheroff the day after they left his employment. 

(Tolkan test., tr., p. 1871). 

. Staff Resigns 

225. Within a day or two of December 12, 1979, all of 

Dr. Osheroff's acute techinicians, Jean Rowell, Claudia Brown, 
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and John Doyle, went to work for Greenspan and Tolkan. At the 

time they were all under the supervision of Bonnie Greenspan, who 

discussed their leaving Osheroff with them.· (Rowell test., tr. 

pp. 845-8467 B. Greenspan test., tr. p. 2298). 

226. Jean Rowell, one of the acute technicians, was 

called into Greenspan•s and Tolkan•s office to sign a pre-typed 

letter of resignation, identical to resignati~n letters signed by 

Brown and Doyle, stating that she was resigning "in the best 

interests of the patients" (Pl. Exs. 98, 99). Dr. Gr~enspan, 

Bonnie Greenspan, and Tolkan were present in the office at the 

:!.time. (Rowell test., tr~ pp. 841-45 l. 

~~ 227. Rowell refused to sign the letter because ~he ob-

~~! jected to its language. (Pl. Ex. 97; Rowell test., tr. pp. 

II 842-45). Rowell resigned because she had heard that Osheroff had 
q !I no hospital privileges and thus no acute practice, and because 

!I she had heard Osheroff was released from Silver Hill against 

I! medical advice. (Rowell test., tr. pp. 846-47 l. 
II 
1! 228. Mabel Lowrey, who had worked for Dr. Osheroff, went 
li q to work for Greenspan and Tolkan. Lowrey typed Jean Rowell 1 s. ,, 
I! 
!_I letter of resignation. (Rowell test., tr. p. 842). 

229. Rowell, Doyle, and Brown continued to see .the same 
I 

i 
i patients they had seen when they had worked for Osheroff. 

!. 
!i 

(Rowell 

test., tr. pp. 848-49). 
.. 
I 

ll 
;! 

230. A number of Dr. Osheroff's and NVDC employees went 

·i to work for Greenspan and Tolkan (see Pl. Ex. 110): Martha Hall, 
I 

;! Mabel Lowrey, Diane Synan, John Doyle, Jean Rowell, Claudia 
.j 
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,
1 

Brown, Peggy Hess, Eileen Collins, Amy Chapman, Jesse Foster, and 
.: 

i! 
il 

I' 

I 

Anne Pierce. (Smith test., tr. pp. 27-31). 

December 12th 
Patient Solicitation 

231. On December 12, 1919, and for one or two days 

1 thereafter, Greenspan and Tolkan circulated the following form, 

11 on NVDC stationery, among all the NVDC patients while they were 

i' hooked up to dialysis machines: 

11 To Whom It May Concern: 

I I (patient name), currently a patient undergoing chronic 

II hemodialysis at the Northern Virginia Dialysis Center, do hereby . 

declare that I will not accept any medical services from Raphael 

l
l J. Osheroff,. M.D. and am under the care of Robert E. Greenspan, 

I 
M.D. for any and all medical services associated with my therapy 

I 

I· d 
ll 
il 
I; 

ij 

~ I 

at the Northern Virginia Dialysis Center in Alexandria, Virginia, 

(Pl. Ex. 107, 108; Greenspan test., tr. pp. 2414-15). 

232. Although Tolkan's name was not on the form, he 

helpe~ draft it and discussed the'form with numerous patients. 

'l (Tolkan test., tr. pp. 1791-92, 1959, 1951). 

.! 
233. Tolkan and Greenspan did not have authority from 

anyone to use NVDC stationery for the solicitation form. (Tolkan 
il 

tl· q test., tr. p. 1951). 
,. 

" ii 
i! 
q 

234. The form was given to many patients who had been in 

ti Dr. Osheroff 's practice from 5 to 10 years. ( Tolkan test. , tr. 

II p. 1872). 
II li 235. Tolkan told many patients on or·about December 12, 
·! 

1979, that he and Greenspan were going to sue Osheroff to get 
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I q 
'' privileges in the center. (Tolkan test., tr. p. 1960). 
i 
I 

,; 236. The form was given to patients to sign who were 
II 

II under Dr. Kim's and Dr. Goldberger's care. (Greenspan test., tr. 

!I 
!I 
:I 

II 
1/ 
!f ,, 
q 
!I 
I 
I 

I 

p. 2539).· 

237. Greenspan told patients that Osheroff's privileges 

had been suspended at Alexandria hospital and that Osheroff was 

incompetent. (Greenspan test., tr. pp. 2664, 2422, 2660). 

238. The patients were very upset when this form was 
I 1 passed out to them. (Greenspan test., tr. p. 2662; Froelich 
II 

I' 
II I. 

II 
II ,: 
II 
!r q 
!I ,, 
II 

I 

test., tr. pp. 438-39). 

240. Many of the patients were fragile, had poor eye-

sight, and couldn't read. (Sue Smith test., tr. p. 2090;. Quesada 

depo.; Tolkan test., tr. p. 1953). 

241. Peggy Hess acted as a witness on several of the 

patient SQlicitation forms while the patients were undergoing 

dialysis. (Hess test., tr. pp. 1665-67, 1673-74). (Hess even 

provided the form to one patient who didn't have one, and wit-

nessed that patient's signature. Hess test., tro pp. 1674-78). 

Hess never discussed the patient forms with Dr. Osheroff, even 

though he was the Medical Director. (Hess test., tr. p. 1680). 

242. A list of patients was made up from the~e solicita

tion forms to determine which patients were "Greenspan's and 
I 

:1 Tolkan•s. (Hess test., tr. p. 1671). Hess never discussed the 
:1 
:•. 

;l list with Dr. Osheroff (Hess test., tr. p. 1697). 

Breach Of Medical Ethics 

243. Section 5 of the Code of Ethics of the American 

1839 

l 

I 



!i Medical Association and the corresponding section of the Princi

!! ples of Medical_ Ethics. prohibit the solicitation of patients by 
I! 

1j physicians, solicitation being defined as the use of "undue 

'·': 
inf~Uence or pressure to obtain patients." (Fletcher test., tr. 

II 
~~ pp. 384-86 J Pl. Ex. 134). 
n 

. 'I 
li 244. Stibmissio~ to a patient of a form such as Pl. Ex. 

j 108 vio·lates the central canon of medical ethics in protecting a 

I 
I 
!I 

II 
il ,, 
li 

patient's freedom of.choice in the selection of his or her physi-

cian inasmuch as it exerts undue pressure and influence on that 

choice by a physician. (Fletcher test., tr. pp. 403-4). 

245. The language in Pl.·Ex. 108 which states that "I 

!! declare that I will not accept any medical treatment from Dr. 
I 

I 

I 
'I 

Osheroff and ·. am under the care .of Dr. Robert E. Greenspan" is 

improper because it requests the patient to change physicians and 
I 

I is an example of one physician soliciting a change of a physician/~ 

I 
I 
i 
II 
:I ,, 
I' 
j 

I 

patient relationship from another physician. (Fletcher test., 

tr• PP• 404-5). 

A form such as Pl. Ex. 108 which is printed on the 

letterhead of the employer physician offends ethical principles 

because it might mislead a patient into believing that the em-·· 

I 

i 
I 

I 
I I. 
I 

ployer physician approved of the form and because it violates the 1 

i 
specific ethical principle that a physician should be honest to · 

the patient in all things. (Fletcher test., tr. pp. 405-6). 

251. It is unethical to ask a patient to sign a form 

when they are undergoing treatment since they are most likely to 

il be vulnerable at that time. (Fletcher test., tr. pp. 406-7). 
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252. Even if a dialysis patient had been referred di

rectly to Dr. Greenspan, if Dr. Greenspan had taken the form in 

Pl. Ex •. 108 printed ~n Dr. Osheroff's stationery and presented it 
. i 

I 

to that patient when he was hooked up on a dialysis machine, that 

conduct would be unethical. (Fletcher test., tr. p. 434) •. 

253. Susan Young recalls a specific incident where the 

solicitation form (Pl. Ex. 108) was attached to the patient's 

i chart and she gave it to the patient who said he needed to think 
I 

I 
li 

I! 
II 
i! 

about it before he signed it and was going to take it home. 

(Young test., tr. pp. 782-83). 

254. The next time the patient came in for dialysis, Dr. 
tl 
:\ Greenspan as~ed the patient if he had signed the torm and the 

I' patient responded that no, he did not sign the form because he 
I 
1 had had a .nervous breakdown himself and he could not sign the 

paper in good faith. Dr. Greenspan responded that that was fine, 

that he didn't need his signature anyway. (Young test., tr. pp. 

783-84). 

Thomas Maitland 

255. Thomas Maitland was a dialysis patient under the 

care of Dr. Osheroff since September of 1974 and recieved his 

dialysis treatments at the NVDC during that time. (Maitland 

test., tr. p. 801). 

256. Thomas Maitland first saw the form, Pl. Ex. 108, 

when it was given to him by a nurse or technician while he was on 

the dialysis machine in the center. The form was also given to 

1841 
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other patients at the same time. (Maitland· test., tr. p. 806). 

257. After reading the form that Dr. Greenspan had sent 

around, Thomas Maitland became angry as did some of the other 

patients and wrote a letter, (Pl. Ex. 112) which was signed by 

other patients including Patricia Wool who had been a patient of 

Dr. Osheroff and asked to sign it. Matiland hung a copy of the 

letter in the waiting room for everyone to read. (Ma~tland 

test., tr. pp. 809-11). 

258. Maitland did not feel that he was being given a 

!!'straight story of what was occurring with regard to Dr. ~sheroff 
~ ; 
:1 
li but felt that he was being dragged into something that he didn't 
jl 
I know anything about and about which Qe could not make an intelli-
1 
11 gent decision. Maitland also felt that it was unprofessional and 

11 cruel of Greenspan to drag patients into the dispute. (Maitland 

.I test., tr. p. 810) • . I 
II 
11 Nestor Dialozo 

II 259. Nestor Dialozo is a forty-three year old resident 

!j of Alexandria, Virginia, who became a patient at the Northern 

Virginia Dialy~is Cente~ as a dialysis patient in August of 1977. 

(Dialozo depo., p. 5). During the time that Dr. Osheroff was 

hospitalized, Mr. Dialozo was under the medical care of Drs. 

Greenspan and Tolkan. (Dialozo depo., p. 6). On December 12, 

1979, while Mr. Dialozo was undergoing dialysis on the dialysis 

machine, Dr. Greenspan approached him with the form letter (Pl. 

Ex. 107). Dr. Greenspan told Dr. Dialozo at this time that he, 
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Dr. Tolkan and Dr. Osheroff were splitting and that Mr. Dialozo 

would have to choose the doctor that he wanted so that if he was 

hospitalized he would know who would be handling him in the 

hospital. Greenspan said also "that they were splitting because 

Dr. Osheroff is not competent enough or not yet fit to practice 

his profession." (Dialozo depo., p. 10). 

260. At the time Dr. Greenspan handed out this form, Mr. 

Dialozo did not know that Dr. Osheroff had returned to his medi-

cal practice and had been reinstated as Medical Director of the 

Center. (Dialozo depo., p. 10). 

261. Mr. Dialozo asked Peggy Hess why Dr. Osheroff was 

not fit to practice his profession if he had been hospitalized 

and had theri been discharged from the hospital. Ms. Hess re-

1 
sponded to Mr. Dialozo that Osheroff was not fit to practice his 

I
ll profession. (Dialozo depo., pp. 11-12). 

1
1 262. Greenspan also told Mr. Dialozo that Osheroff had 

II .:l lost his privileges at Alexandria, Hospital. (Dialozo depo., pp. 
,, 
I' :l 12-13). 

II 
II ·I 
!j 
!I 
ll 
!: 

Charles Sparrow 

263. Charles R. Sparrow, a thirty-eight year old resi-
!i 
~~ dent of the District of Columbia, was a chronic dialysis patient ,, 
!\ at the Northern Virginia Dialysis Center on December 12, 1979. 

l

q 

108), Dr. Greenspan discussed with Mr. Sparrow Dr. Osheroff's 
i 

264. Prior to being asked to sign the form, (Pl. Ex. 

': incompetence to practice medicine. Dr. Greenspan. stated that he 
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I ,, 

and Tolkan thought Dr. Osheroff was incompetent and that they 

wanted to get him out of the unit. (Sparrow depo., pp. 16-17, 

36). 

265. Mr. Sparrow was originally referred to Dr. Osheroff 

by Dr. Abramson, an Alexandria physician. Dr. Osheroff first 

diagnosed Mr. Sparrow's kidney problem and put him on chronic 

hemodialysis. (Sparrow depo., p. 39). 

Albert Lazzaro 

266. Albert Lazzaro was a 75 year old resident of Alex

andria, Virginia who had been a chronic dialysis patient at the 

NVDC approximately 2~ years in December 1979. (Lazzaro depo., 

pp. 4-5) 

267. Mr. Lazzaro was shown the form which was passed 

' around to all the patients in the dialysis ·center. (Lazzaro 

I 
! • 

depo. pp. 12-13). 

268. Mr. Lazzaro refused,to sign this form, because he 

felt it was an outrage and that it implied that Dr. Osheroff was 

not capable of treating patients. He also felt that for Dr.· 

Greenspan to ask him to sign a.paper which would give him total 

access to his medical treatment was unfair. (Lazzaro depo. p. 

22). 

269. Mr. Lazzaro was told on December 12, 1979 that Dr. 

:, Osheroff had been restored as medical director and that Dr. 
ll 
il 
II 
'i 
i 

,; ., 

Tolkan and Dr. Greenspan had resigned because Dr. Osheroff had 

been restored to the directorship of.the clinic. He was told 

this by Carol Mire. Carol Mire also told him that Dr. Osheroff 

i 
I 

·I 
! 
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jj was not authorized or acceptable in the hospital to treat pa-

ll d tients. She passed this information all around the clinic, and 

ii Mr. Lazzaro heard it from several sources in the clinic. 

II (Lazzaro depo. p. 26-27) • 
. ,, -~····---------· 

. . Donald Quesada 

· 270. Donald Quesada, at the time of his deposition in 

j, November 1980, was a 51 year old chronic hemodialysis patient at 

li 
II I, 

ii 

the NVDC. Mr. Quesada was blind and had been blind for several 

years prior to December 1979. (Quesada depo., pp. 4-6). I ., 
II 
" 

271. Mr. Quesada was an office patient of Dr. Osheroff's I 

I 
il :. 
!j 

I 

I 
I 

prior to Dr. Osheroff's leaving for the hospital, and Greenspan. 

took over his medical care in 1979. (Quesada depo., pp. 11-12). 

272. In December, 1979, Mr. Quesada was approached by 

Greenspan while he was on the dialysis machine and was given the 

form, Pl. Ex. 108, to sign. Mr Quesada asked Dr. Greenspan what 

the piece of paper was, as he could not read it, and Greenspan 

said it was permission slip for Greenspan to give him treatment. 

Greenspan did not read the form to the patient. (Quesada depo., 

pp. 13-14). 

1
1 

273. Mr. Quesada asked Greenspan twice what the form Was , 

I about and Greenspan gave him no response other than it was just a 
form for treatment. (Quesada depo., p. 15). 

274. At the time Dr. Greenspan asked Mr. Quesada to sign 

this form, Mr, Quesada did not know that Dr. Osheroff had re

turned to the area and to his medical practice. Further, Dr • 
. ,, 
. II Greenspan did not tell Mr. Quesada that Dr. Osheroff had been 

I, · t d to the Medical Directorship of the center. (Quesada i: reappol.n e 
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ii 

depo., p. 18). 

2.75. Judge Lewis, in Greenspan v. NMC, considered Green

span's passing the form (Pl. Ex. 108) around to the patients to 

be highly unethical solicitation of patients. (Pl. Ex. 168, p. 

267). 

276. Judge Lewis considered Greenspan's passing the form 

around to patients while they were on the dialysis machines to be 

i! highly unethical. 
'I '· 

(Pl. Ex. 168, pp. 303-05). 

ll 277. Shortly after Dr. Greenspan and Dr. Tolkan opened 
li 
,! their practice on the first floor of the NVDC building, they 
" 

~~ placed a sign (Pl. Ex. 109) on 'the door of their office stating 
:! 

that there would be no charge and no appointment necessary." 

Patients were to contact Martha (Hall) or the nurses if they 

il needed ho~pitalization. 

!I 
il 
li 
!j 
II 
I 

278. After Greenspan and Tolkan set up their office, 

Peggy Hess sent patients to Dr. Greenspan and Tolkan and engaged 

in a constant telephone communication with these doctors concern-

ing the patients. (Osheroff test., tr. pp. 460-61). Greenspan 

and Tolkan would call the nurses in the unit and ask them to send 

patients up to. their office. The nurses included Peggy Hess, 

Diane Synan, Eileen Collins, and Sue Smith. (Tolkan test., tr. 

1 pp. 1892-93). 

II q 
II 
n 
il 

I' ,j 
L 
II 

279. Hess, Synan, and Collins communicated on a daily 

basis with Greenspan and Tolkan concerning the NVDC patients. 

This continued until all three nurses left at the same time on· 

March 5, 1980 and went to work for Greenspan and Tolkan. (Collins 

test., tr. pp. 2013-2015, 2009-10; Synan test., tr. pp. 1563-64). 
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II 280. A list was posted in the dialysis unit of those 

I patients who had signed the patient solitication form (Pl. Exs. 

107, 108). This list was used to determine which patients were 

"Greenspan•s and Tolkan•s." (Collins test., tr. p. 2015; B. 

Greenspan test., tr •. pp. 2299-2301). 

281. At least thirty of these chronic hemodialysis 
1 
il 

.: ·patients transferred to the Prince William Dialysis Faci~ity when 
; ~ 

·i 

:! it opened in June, 1980. (Dot Smith test., tr. p. 1076). 
ij 
!. 
i! 
!! 
f: .. Executive Committee 

Alexandria Hospital 

282. During Dr. Osheroff's hearing to reinstate his 

.; privileges before the Executive Committee of the Alexandria 
!r 
i! 

:j Hospital, on December 27, 1979 (Pl. Ex. 115) Dr. Stephen Tolkan 
I! 
:I 

i! 
,I 
.j 

and· Dr. Greenspan testified against him. (Osheroff test., tr~ p. 

443). 
. :1 

it 283. At the Al~xandria Hospital Executive Comm~ttee 
d 

j meeting, Dr. Greenspan brought up a biopsy incident concerning 

lj Dr. Osheroff which he had never mentioned to Osheroff previously. 

!! (Osheroff test., tr. pp. 255-56). 
!i :; 

~ i 284. When Greenspan and Tolkan testified at the hearing, 
li 
:I d their lawsuit against Osheroff was still pending. 
!t 
li 

(Pl. Exs. 127, 

:r 168, 170). 
ll 

285. Prior to the hearing at Alexandria Hospital, Dr. I 
. I 

l Osheroff had been given no statement of charges of mental incom-
j 

petence nor did he have any knowledge that any witnesses intended 

to testify against him at that hearing. (Osheroff test., tr. pp. 
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443-4). 

286. Dr. Osheroff had no intention of resuming his 

practice until December 14 when he intended·to present his cre-

.1 dentials to the Administrator of Professional Affairs at Alexan
" I 
I 
i 
! 

II 
I 
I 

II 
d 
1: 
II 
II I; 

!I 
ll 
,j 
!I 
! 
: 

:! 

dria Hospital. (Osheroff test., tr. p. 444). 

287. Prior to Dr. Osheroff's entrance into Chestnut 

Lodge, neither Dr. Greenspan nor Dr. Tolkan complained to him of 

medical incompetence. (Osheroff test., tr. p. 444). 

288. At the hearing of the Executive Committee of Alex-

andria Hospital, Dr. Greenspan submitted three letters from the 

dialysis center's shift supervisors and the administrator. One 

of these letters stated that the staff felt that its professional 

integrity would be d~maged if it followed Dr. Osheroff's orders 

as they f.elt he was professionally incompetent (Pl. Ex. 96). At 

that time, Dr. Osheroff had not seen any of those letters nor had 

he given any of the people signing them prders prior to the time 

d they were written. (Osheroff test., tr. pp. 449-50). 
d 
'l, ·' 289. Dr. Greenspan brought. to the attention of the 

ii Alexandria Executive Committee a matter concerning a typographi-· 
q 
:: cal error in a pill prescription where the word microgram was 
;t il confused for miligram and Dr. Greenspan interpreted that error as 
·! indicative of Dr. Osheroff's lack of knowledge on.the newest 

:! drugs available and the appropriate dosages, implying the error 

jl was responsible for a lethal dosage. 

~ 45;1.-52). 

!I 

(Osheroff test., tr., PP• 

290. Dr. Greenspan also brought to the attention of the 

1848 



I 
!I 
il ,, 
II ;I 
·I 
!! 
t: ., 

Executive Committee of Alexandria Hospital an incident in which 

ister the drug despite the fact that the patient had previously 

received the same dosage, and that Dr. Greenspan had previously 

ordered the same medication on a PRN basis which gave the nurses 

authority to give that medication when needed without specific 

order from a physician. That same incident was the subject of a 
I 

newspaper article. (Pl. Ex. 120 7 Osheroff ·test., tr. pp. 452-55) ·j 
291. At the Alexandria Medical Committee hearing, Dr. : 

Greenspan also brought to the attention of the committee an inci

dent which had occurred in late fall of 1978 where he alleged 

that Dr. Osheroff took 45 minutes and placed 25 needle holes· in a 

child's back during a biopsy. During that incident in which Dr. 

Osheroff took two passes at the child's kidney, and the requested 

Dr. Greenspan to take a third pass, Dr. Greenspan never mentioned 

that he had done anything improper. (Oshero.ff test., tr. pp. 

456-458). 

292. Prior to his testimony at the Executive Committee 

of the Alexandria Hospital, .Dr. Greenspan had never mentioned to 

Dr. Osheroff that he felt Dr. Osheroff was not fit to practice 

;j medicine. Further,. Dr. Greenspan did not talk to Dr. Board or 
!I 
d 
, request informa~ion from Dr. Naarad of Silver Hill or any psychi-

.r 
fi atrist on Dr. Osheroff 's case concerning Dr. Osheroff 's mental 

!j medical t ;
1 

compe ence. (Osheroff test., tr. pp. 466-67). 
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293. At the time Dr. Tolkan que·stioned Dr. Osheroff's 

medical competence at the Alexandria Committee bearing, he'had 

two years of residency ~nd two years of nephrology including a 

~~ year and a half of private practice. 
" 

Dr. Tolkan misinterpreted 
·i 
II 
:! 

Dr. Osheroff's practice of looking drug doses up in a book as 

incompetent. (Osheroff test., tr. pp. 470-71). 

294. Prior to his testimony before the Executive Commit

tee of the Alexandria Hospital, Dr. Tolkan had never suggested to 

:: Dr. Osheroff that he thought he was incompetent in any way nor 
·; 

I 
.
1 

had Dr. Tolkan had much contact with Dr. Osheroff. (Osheroff 
:j 
:t 
:r 
ii 
., 
~ i 
• t 
H 
!I 

test., tr. pp. 472-73; Tolkan test., tr. p. 1838). 

295 • Dr. Tolkan formed the impression that Dr. Osheroff 

[! was incompetent from information he obtained ·from Bob Greenspan 
il 
:i .. 
I whi-le he was working in the hospital. 

!j 
il 4 74). 
I! 

(Osheroff test., tr. p. 

!I 296. Dr. Tolkan testified before the Executive Committee .. 

i! of the Alexandria Hospital that his only link to Dr. Osheroff was 

~~ through Dr. Greenspan and that he had no additional reason to , 
~ i 
~~ question Dr. Osheroff' s ability to make rounds. ( Osheroff test.·, 

li tr. p. 4 7 8 ) • 
!I ll 297. Although Dr. Tolkan testified before the Executive 
;! 
1i Committee of the Alexandria Hospital that he was disturbed by Dr. 
ii il Osheroff's psychiatric condition, Dr. Tolkan never made any 
!I 
'I :: effort to contact Dr. Osheroff, his doctors, his lawyer, hi.s. 

accountant or his family to determine his psychiatric status~ 

(Osheroff test., tr. p. 480). 

I I . 
I 
I 

l 

I ., 

I 
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II 

2~8. Dr. Osheroff came to the hearing of the Alexandria 

Hospital Executive Committee prepared to establish his ability to 

come back to the practice of medicine.and towards that end, he 

carried two letters from physicians and had made arrangements 

· with the director of the Silver Hill Foundation to speak to 

anyone over the telephone concerning his mental health and recov-
.. 

ery from depression. (Osheroff test., tr. pp. 605-06). 

299. Dr. Greenspan testified before the Alexandria 

'Hospital Medical Committee hearing that when Dr. Osheroff returned! 

1; from Silver Hill, he was not depressed. (Osheroff test., tr. p. 

I
I! 627). 

. 300. In response to a question by Dr. Pepper at the 

I Alexandria Hospital Committee hearing, Dr. Greenspan stated that 
II II he could. not evaluate the elevation of Dr. Osheroff' s mood upon 

il his return from Silver Hill because he had not spent enough time 
II I, 
!I 
' i 

with him as he did in the period previous to Osheroff's entry 

into Chestnut Lodge. (Osheroff test., tr. pp. 627-28). 

301. During his testimony before the Alexandria Commit

tee hearing, Dr. Greenspan stated that he thought Dr. Osheroff 

had gotten better, "there is no question about that, I think he 

got better because of the medication." (Osheroff test., tr. p. 

629). 

302. Dr. Tolkan testified before the Executive Committee 

of the Alexandria Hospital medical staff that he felt that Dr. 

Osheroff was incompetent. (Tolkan test., tr. p. 1796). 

303. Tolkan told the Executive Committee of the Alexan-
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dria Hosptial that he had been fired by Dr. Osheroff on the 12th 

of December, when he in fact had resigned. (Tolkan test., tr., 

p. 1964). 

304. Dr. Tolkan testified before the Executive Committee 

of the Alexandria Hospital that he had been disturbed when he 

heard that Dr. Osheroff left (Chestnut Lodge) in dispute with the 

: staff. Dr. Tolkan heard about the "dispute" with the staff from 

il Dr. . : Greenspan • (Tolkan test., tr. pp. 1968-69). 
i: 
i! 
il 305. Dr. Tol~an had no knowledge of whether Chestnut 

;1 Lodge provided medication treatment to its patients. (Tolkan 
I 

lj test., tr. pp. 1969:-70). 
1. 
~; 306. In 1979, Dr. Tolkan had no idea what type of psychi-
:i 
'l ;' atric treatment Dr. Osheroff had received. (Tolkan test., tr. p. 
it 
il 1974). 
lj . 
I, 
!! ,, 

II to Dr. 

307. Eileen Collins had no idea· how the letter she wrote 

Hampers became an exhibit in Greenspan v •. NMC or the 

petition she signed (Pl. Ex. 96) came to the attention of the 

·· Alexandria Hospital Executive Committee. Collins did not g~ve 
li 
:• 

Ji the petition to Dr. Greenspan. (Collins tes~., tr. pp. 2033-34.). 

ii 308. Collins never authorized the letter she wrote to 
!I :i 
i Hampers or the petition she signed, (Pl. Ex. 96) to be given to 

·: 
'i Greenspan as exhibits. (Collins test., tr. p. 2035). 
•I ., 
I 

!I 
:I 

309. Diane Synan never gave Dr. Greenspan a copy of the 

letter she had written to Dr. H~mpers which was subsequently 

presented by Dr. Greenspan to the Alexandria Executive Committee 

when they reviewed Dr. Osheroff's privileges. (Synan test., tr. 

I 
I 

I 

I 

p. 1561). 1852 
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:0 

i 
i 

310. Greenspan took-the documents with him to the Execu-
! 
i tive Committee meeting because he felt he needed evidence to 
,, 

i! :i 
I 
I 

I 

j 

I 
I 
i 
I 

I 
!, 

support what he might have said. (Greenspan test., t.r pp. 

2421-21A). 

311. At the time Greenspan testified before the Execu-

tive Committee·of Alexandria Hospital, he told the Committee that 

Osheroff was better symptomatically. Greenspan also told them 

that Osheroff's mood was elevated and he was no longer depressed. 

(Greenspan test., tr. p. 2644). 

312. Dispit·e Tolkan' s and Greenspan's efforts to have 
:I 
:1 Osheroff's privileges removed after an evaluation by Dr. William 
!. 
;I 
'! ;: 

~ I 
I 

z. Potter of NIB was submitted to the Committee (Pl. Ex. 91), 

Osheroff's privileges were restored on January 16, 1980. (Pl. 

Ex. 116). 

Greenspan v. NMC 

313. On or about December 17, 1979 Greenspan and Tolkan, 
,, . 

filed suit against Dr. Qsheroff, his corporation, and National ., 
·i 

Medical Care for antitrust violations and to gain privileges in 

the center. (Pl. Ex. 127). Greenspan and Tolkan alleged that 

·.• the patients had chosen them for their doctor, based on the 

patient solicitation form, and also that their due process rights 

!! under Greenspan's bylaws (Pl. Exs. 6, 7) had been violated. 

. I 
I 

i 

314. Judge Lewis ruled against the two doctors, finding 

that they had improperly solicited or~ Osheroff's patients, and 

that the bylaws they were suing under were fraudulently promul-

gated. (Pl. Ex. 168, pp. 267, 276-76, 303-05, 371-72, 368-691 

185'3 



I Pl. 
I 
I 

il the 

Ex. 170). 

315. The antitrust claim was voluntarily dismissed by 

plaintiffs. (Pl. Ex. 169). 

Publicity And Complaints 

316. After December 12, 1979, the situation at NVDC 

received a great deal of adverse publicity. Dr. Osheroff became 

aware of newspaper articles (Pl. Exs. 118, 119, 120A-O) which 

were published around the time of the lawsuit initiated by Green- 1 

span in late December 1979. Those articles·~eriously disturbed 

Dr. Osheroff because of the professional and social ramif;cations 

and because of allegations about his professional competence and 

mental health. Dr. Osheroff was also concerned with the effect 

of this publicity on his three sons. (Osheroff test., tr. pp. 

347-350). 

317. The newspaper articles were derogatory in nature 

about the medical care at NVDC and upset and increased the anxiety 

levels of the patients. (Shine d~po., p. 65). 
j • 

318. Dr. Greenspan was interviewed on television on a li 
li 
lj number of occasions concerning his firing from NVDC, and on one 
I: 
:: occasion, the television crews came to the unit. This publicity 
H 
!I greatly upset the dialysis patients. (Shine depo., p. 64). 
il 
II 

319. On December 19, 1979, Greenspan and Tolkan's law-
i: 
ji yers sent a copy of the complaint in their suit against Osheroff 
l 

jj to the Health Care Financing Administrator. (Pl. Ex. 127). This 
! i • 
11 compla1nt resulted in a surPrise inspection of NVDC by HCFA on 

1! the second day of the Greenspan v. ~ hearing on January· 10, 
il . 
1!1980. (Pl. Ex. 121) •. Greenspan's and.Tolkan's .allegations 
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:! resulted in in~p-ections by the Renal Network and the Virginia 

II 
II Board of Health as well. (Pl. Exs. 122-126). 

I 
320. Peggy Hess' contacts with Nancy Sharpe resulted in 

yet ·another inspection of NVDC. (Sharpe test., tr. pp. 1501-061 

I' Pl. Exs. 124, 125). 

321. On March 12, 1980, the Alexandria Journal published 

an article entitled "Half of" Dialysis Center Nurses Quit. n In I· 
that article, a nurse was quoted as stating that a patient nmight 

well have died" had the nurse administered medication Dr. Osheroff 

had ordered. Peggy Hess was the nurse who made this false state-

ment. (Pl. Ex. 120(j); Hess test., tr., p. 1627). 

322. Hess knew that all she could accomplish by making 

such a statement to the press would be to injure the reputation 

of Dr. Osheroff and NVDC. (Hess test., tr. p. 1722). 

Damages 

323. The income accruing to Dr. Osheroff in·his dialysis 

practice and his medical practice accrued from ·two different 

sources. A unit professional fee is derived from patients who 

are receiving chronic dialysis treatment within the center for 

which the corporation receives a fee every time a patient is 

dialyzed within the facility. The second source of income .is 

derived from the medical practice for the treatment of patients 

.! in the office and in the hospital and some dialysis service that 
I 

The unit professional fee 11· is provided on the hospital grounds. 

l is $260 a month per patient. In addition, Dr. Osheroff. receives 
d 
II :, 
IJ 

a participation fee as a result of his contract with National 
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.. 
1 Medical Care, that fee is equal of 40% of the new profits before 

I , taxes earned by the NVDC and is paid in July of the following 
I 
1 year. (Notaris test., tr. pp. 22-23). 

'

·I, 324. The Prince William Dialysis Facility opened in 

/1 June, 1980. (Smith test., tr. pp. 41-43). 

I 325. Since Dr. Greenspan opened his dialysis center in 

Prince William County, Dr. Osheroff has had no patients from the 

Manassas-Prince William area, although he used to average 16 to 

20 chronic patients from that coun~y. (Osheroff test., tr. p. 

532). 

326. During the period of time before Dr. Greenspan 

started working for Dr. Osheroff in May of 1978, there were 

approximately 79 chronic patients in the dialysis center. At the 

time Dr. ·Osheroff entered Chesnut Lodge in January of 1979, there 

were 86 chronic patients in the dialysis facility. In the fall 

of 1979, November 30, 1979, when Dr. Osheroff returned to his 

practice, there were 101 chronic patients in the dialysis facil

ity. At the·end of May 31, 1980, immediately prior to the open

ing of the Prince William facility by Dr. Greenspan, there were 

82 chronic patients in the facility. In July 1980, one month 

after Dr. Greenspan opened the Prince William facility, there 

were 77 chronic patients in the NVDC. By December 31, 1980, 

there were 58 chronic patients in the NVDC facility. On Septem

ber 30, 1981, the NVDC had 59 chronic patients. As of the pre

sent time, January 29, 1982, Dr. Osheroff has 60 patients in the 

di~lysis facility. There are 12 patients that are seen by Dr. 
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Goldberger and 3 CAPO patients at present in the chronic dialysis 

facility at NVDC. (Smith test., tr. PP• 41-43). 

327. Prior to Dr. Greenspan's joining Dr. Osheroff on 

May 31, 1978, there were 274 office patients in Dr. Osheroff's 

private practice. In January 1979 at the time Dr. Osheroff left 

for Chestnut Lodge, there were 157 office patients in his private 

practice. In November 1979 upon Dr. Osheroff's return to the 

practice, there were 195 office patients in his practice. As of 

May 1980, immediately prior to the opening of the Prince William 

I

I facility, there were 47 office patients in Dr. Osheroff's private 

practice. On September 30, 1981, there·were 91 office patients 

I, in Dr. Osheroff's private practice and on Janua~ 29, 1982, there 
~ ~ 

· !! are presently 115 patie~ts in Dr. Osheroff' s practice. (Smith 
I 

I 

test., tr~, pp. 43-44). 

328. Page 3000 of Pl. Ex. 147 contains the billing and 

unit professional fees of Osheroff, Inc. from October 1979 to 

Septembe~ of 1980 as prepared by Frank Notaris. That statement 

covered a period time_when Dr. Osheroff was in Silver Hill, 

recently out of Silver Hill,· until Dr. Greenspan was fired. That 

document reflects the change in income in the practice, there was 

a dramatic change in June and July of 1980 and July to August 

1980 when the Woodbridge unit opened up. During that period, the 

number of chronic patients in-the unit dropped correspondingly. 

Prior to that time, the number of patients ranged from 74 to 101 

and during the last two months of the year, the average was 57-58 

patients a month. There was a dramatic drop in business in 
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August, 1979. (Notaris test., tr. pp. 35-36). 

329. During the following 12 month period from October 

1, 1980 to September 30, 1981, the number of the patient census · 

decreased, the average number of patients per month in the unit 

was 51.2. (Notaris test., tr. p. 36). 

330. A loss in the unit professional fee of $1 results 

in a $1 loss in actual net income. This is so because the over-

head for dialysis is paid basically by NVDC and there is no 

additional overhead whether you have ~0 patients or 45 patients. 

Most of the overhead. is incurred by the doctors, basically for 

malpractice insurance which is required for both services, and 

will not increase with the number. of patients. The heaviest 

overhead is accrued in the dialysis o.f acute patients outside the 

center. To the extent that a chronic patient leaves the unit, 

the business loses everything that patient contributed to what

ever the professional income of the corporation is. (Notaris 

test., tr. p. 37). 

331. Approximately 30 chronic patients actually left Dr. 

Osheroff's practice and went to Greenspan and Tolkan when the 

· Prince William Dialysis Facility opened in June or July of 1980. 
p 

:1 (Smith test., tr. p. 1076; Montgomery test., tr. p. 14111 Green-
!l 1: span test., tr. p. 2643). 
I! 
;'! 
1: 332. Other patients left the medical pra~tice and went 
!l 
:1 to Dr. Greenspan and Dr. Tolkan at that time. ·'·(Smith test., tr. 
., 

! 

· p. 1076). At least 77 former patients from Osheroff's practice 

have gone to Greenspan and Tolkan. (Pl. Ex. 176). Other 

I 

I 
I 
I 
i 

I. 
I 

i 
I 
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il patients, chronic and office, have been lost because of lost 
tl 
i 
i 

i 
referrals and loss of the Prince William referral area. 

i 
I 333. In 1977, Dr. Osheroff's medical practice generated 

gross fees of over one million dolla~s. (Notaris test., tr. pp • 

. 1240, 1252-53; Pl. Ex. 147).· 

334. In 1978, the net income of Dr. Osheroff's practice 
l1 

!I was $301,755. 
II 
II 

(Notaris test. tr. pp. 26-28, 32-33, 1267-68, 

~' 1325). 
:i 
'I I, 335. In 1979, the net income of Dr. Osheroff's practice !i 
I' 
1
1 was $291,452. (Notaris test., tr. p. 1270). ,, 

II 
!I 

336. In 1980, there was a net corporate loss for 

ii 
I! Osheroff, Inc., with no contribution made to the employee retire-

ij ment plan. (Notaris test., tr. p. 1273). The net income of Dr. ,, 
q Osheroff's practice in 1980 was $150,000. (Notaris test., tr. 
!I 
'I 
!1 PP• 1342, 13441 1345) • 

II 
. I 
jl 

337 • In 1981, the net income for Dr. Osheroff's practice 

was approximately $50,000 to $60,0~0. (Notaris test., tr. pp. 

32-33, 1329-31). 

l 
,; 

li 
338. NVDC and Osh~roff, Inc. operated at a significant 

:: profit in 1978 and 1979, but ran into a loss beginning in mid-
•, 

' 

:· 1980. 
;, 
p 
~~ 339. Osheroff's medical practice has suffered signifi-
" p :l cant losses, both during the years prior to trial and future lost 

ii :; profits. (Schramm test., tr. pp. 1122-1123; Pl. Ex. 175). 
,; 

H 
t: 
!! •: 

340. Using Dr. Schramm's assumption 1, the loss to 

:! Osheroff's practice would be $824,762 for the years 1980 through 
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:I 

1985.- Csing a_ 9% discount rate, the present value of this figure 

is $535~270 (Schramm test., tr. pp. 1122-23; see Pl. Ex. 177 as 

aid). 

341. Using assumption 2, the loss ~o Osheroff's practice 

·!from 1980 through 1985 is $1,237,211 di~counted to present value, 

I the figure is $802,949. (Schramm test., tr. p. 1123). 
•' 

! 
'I· 

I 

>I 

3 4 2. Dr. Schramm's 'calculations were based only on the 

i• most conservative calculations.- He used only the income stream 
·' il 
rl that was projected forward as an aggregation of the_medical 
li 
i' • 
ij pract1.ce fees and unit fees for chronic patients only. (Schramm 
jl 
~~ test., tr. p. 1125). 

!j 343. Under Dr. Schramm's first assumption, he assumes 

l1 that, absent the harm done by Greenspan and Tolkan, the NVDC 
!I 
II 

I 
I 

continue to have its historic share of the total Network 23 · 
,, 
:I would 
!! 
I' 

~! market of chronic patients, i.e. 10.53%. Using this growth 
!j • 

ll 
;I factor, the NVDC should have had 96 patients in 1980 and approx~-

1! mately 129 patients by the year 1985. (Schranun test., tr. p. 
il 
:I 

!I 1128 >. 
II 344. Assumption 2 is based on the NVDC's historic growth 
II 
lj rate which is greater than the surrounding dialysis f.acilities in 

II the metropolitan area. 
!I 

Using this higher growth rate, the patient 

" ,, 
!j stream at the NVDC should grow to 105 patients in 1980 and should 
q 
1; grow to 172 patients by the year 1985. 
!I 

345. Assuming that the actual income for 1981 was not 

the projected $161,940 but somewhere closer to $65,000, (See 

Notaris test., tr. pp. 1329-31), the total loss to Osherof£ 'and 

Osheroff, Inc. for the years 1980 and-1981, using these calcula-
1 

tions, would be $334,733. (Schramm test., tr. pp. 1175-76). j 
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II. Proposed Conclusions of Law 

A. Counts I and II 

1. Counts I and II allege that de~endants Greenspan, 
'I 

I, Tolkan and Hess concerted together for the purpose of wilfully 
I 

I 

I and maliciously injuring the reputation, trade, business, and 

·I 
I 

I 

I 

profession of Raphael J. Osheroff, M.D. and Raphael J. Osheroff, 

M.D., Inc., in violation of Va.· Code §§18.2-499 and 18.2-500. 

These statutes, in pertinent part, provide: 

2. 

§18.2-499 - (a) Any two or more persons 
who shall combine, associate, agree, 
mutually undertake or concert together 
for the purpose of wilfully and mali
ciously injuring another in his repu
tation, trade, business or profession 
by any means whatever ••• shall be 

. jointly and severally guilty of a Class 
3 misdemeanor. Such punishment shall 

·be in addition to any civil relief · 
recoverable under §18.2-500. 

(b) Any person who attempts to 
procure the participation, cooperation, 
agreement or other assistance of any 
one or more persons to enter into any 
combination, association, agreement, 
mutual understanding,or concert prohi
bited in subsection (a) of this section 
shall be guilty of a violation of this 
section and subject to the same 
penalties set out in subsection (a) 
hereof. 

§18.2-500 - (a) Any person who shall 
be injured in his reputation, trade, 
business or profession by any reason 
of a violation of §18.2-499, may sue 
therefor and recover three-fold the 
damages. by him sustained, and the costs 
of suit, including a reasonable fee to 
plaintiff's counsel, and without limit
ing the generality of the term "damages" 
shall include loss of profits. 

Subsection (a) of 18.2-499, together with 

_ I _.18. 2-500 (a) requires a finding that (1) the defendants acted 
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l :I 

.! in concert {2) for the purpose of wilfully injuring plaintiffs 
:I 
li and { 3) that the reputation, trade, business and profession of 

>1 plaintiffs were indeed injured. The conspiracy or agreement 
.i 

d need not be shown expressly,_ however: indeed,_ the gist of a 
,· 

i civil conspiracy is not the agreement itself, but the harm done. 
I 
I 
i! 

i" 

I 

I 

Gallop v. Sharpe, 179 Va. 335 {1942).· The conspiracy may be 

shown by indirect or circumstantial evidence. Floyd v. 

Commonwealth, 219 va. 575, 580 {1978). See Pl. Tr. Memo., at 

pp. 9-10. 

Further, plaintiffs need not show that defendants acted 

with "actual malice," but rather that defendants "intentionally 

interfered with a right without lawful justification." 16 Am. 

Jur. 2d, Conspiracy, §50, p. 268. See Pl. Tr. l.femo., at pp. ·3, 

11. 

3. Defendants Greenspan, Tolkan and Hess clearly 

acted together with the common purpose in mind of preventing 

Dr. Osheroff from returning to his practice of medicine and 

to obtain that medical practice for themselves. 

a. Within a few months of Dr. Osheroff's hospi

talization, Greenspan and Tolkan began the process of setting 

up a competing dialysis facility, which, after it opened, took 

numerous patients from the NVDC and removed a large traditional 

patient ·referral area from Dr. Osheroff's practice. Both 

Greenspan and Tolkan testified that they knew that a competing 

facility in Prince William would gravely injure Dr. Osheroff's 

practice, yet they proceeded to set up the facility without 

even honestly·revealing to Osheroff or his representatives 18 2 



what they intended to do. That facility now provides a 

generous source of income for both Greenspan and Tolkan. 
l , Greenspan was the author of the Prince William 
l 
) 

~ Dialysis Facility, ·and. it was he who used Osheroff's staff, 
) 

I 
tt ,. 
I' il 
;j 
II 

his accountant,· the NVDC staff, his reputation and medical 

practice to set up a competing facility. Greenspan mis-

represented his intentions to Westerman, Notaris, Osheroff's 

staff, the NVDC staff, the patients, and the public bodies 

whose support he solicited, qy directly telling these people 

that his efforts were on behalf of Osheroff, and by the numer

ous letters he wrote indicating that the ce~ter would be part 

of NVDC. Indeed, both Eileen Collins and Sue Smith testified 

that it was common knowledge among the staff that the Prince 

William Dialysis Facility would be part of the NVDC. It was 

clearly Greenspan's intention to mislead and deceive everyone 

in order to obtain that part of the practice for himself. 
\ 

Tolkan also directly participated in the setting up 

of the Prince William Dialysis Facility and now derives sub

stantial income from that facility. Tolkan testified that he 

intended to be part of a facility in Prince William, and that 

he knew about Greenspan's plan in early 1979 to set up the 

Prince William Dialysis Facility. Tolkan was listed as co

medical director of the facility, he submitted a copy of his 

resumes with the application, he submitted a letter of intent 

to provide services at the competing facility, he wrote letters .· 

in support of the facility and spoke to Dean Montgomery of the 
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HSA in favor of the application, and he attended at least one 

HSA meeting with Greenspan where the application for the faci

lity was considered. Tolkan, like Greenspan, never revealed 

these activities to his employer, Dr. Osheroff, or to any of 

his representatiyes •. 

·Greenspan and Tolkan also attempted to set up two 

other dialysis facilities while employed with Osheroff, the 

Mid-Montgomery and Northeast D.C. facilities. Neither of these 

doctors told Osheroff about these centers. 

Hess, who was hired by Greenspan in Osheroff's 

absence,·was also directly involved in the setting up of the 

Prince William Dialysis Facility. Hess was well aware of the 

legal implications of setting up a competing facility, based on 

offer to.make rounds, Osheroff was barred from the unit, and 

the staf~ was instructed not to take orders from him. 

In October 1979 both Greenspan and Tolkan refused to 

sign assignment of Medicare benefits forms which would entitle 

Osheroff, Inc. to payment for their physicians' services. 

Both Gree~span and Tolkan had told Dr. Haut, Chief of 

Medicine, about Osheroff's hospitalization, and both knew that 

Osheroff's status at Alexandria Hospital would be questioned 

when he returned. Neither doctor told Osheroff about this. 

Greenspan called Dr. Haut on the day he was fired to .have 

Osheroff's privileges suspended, and Tolkan spoke to Haut about 

Osheroff's privileges around that same time. The suspension 

was based solely on information Haut obtained from Greenspan 
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and Tolkan. 

Greenspan and Tolkan both defamed Osheroff before the 

Alexandria Hospital Executive Committee, by testifying that 

Osheroff was incompetent. Neither doctor had had an opportunity 

to practice medicine with Osheroff since his hospitalization. 

Both doctors knew that they had a lawsuit pending against 

Osheroff and that the loss of privileges at Alexandria Hospital 

would destroy Osheroff's practice. 

Greenspan raised an incident before the Executive 

Committee concerning the administration of the drug aminophyl

line to a patient. He had learned about this incident from 

Hess, who later reported the incident to the press which 

resulted in an article alleging that Osheroff was endangering 

the live~ of the pati~nts at the Center. 

On December 12, 1979, Greenspan was fired and Tolkan 

resigned and joined him in practice. On that same day, Hess 

I' circulated the petition alleging bsheroff's "professional 

1! incompetence • " 

I Both Greenspan and Tolkan openly and actively soli-

cited Osheroff's patients by circulating forms among the 

dialysi~ patients and by having Martha Hall. call all of the 

office patients at home. Hess witnessed some of the forms and 

helped circulate the forms among the patients. In circ~lating 

these forms, Greenspan told patients that Osheroff had no 

hospital privileges and was incompetent. Tolkan told patients 

that he and Greenspan were going to sue Osheroff to gain 
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access to the Center. This solicitation was a breach of medical 

ethics and thus, in and of itself, constitutes "wrongful 

interference" with Osheroff's practice. See Adler, Barish, 

Daniels, Levin and Creskoff v. Epstein, 393 A.2d 1175, 1184 

(Pa. 1978) 1 see also .. Pl. Tr. Memo., at pp. 3-5. 

Greenspan and Tolkan joined in suing Dr. Osheroff, 

alleging that the patients in the Center were their patients, 

and claiming center privileges and due process rights under. 

the NVDC bylaws fraudulently promulgated by Greenspa~. Even 

after losing the suit and being admonished for their unethical 

conduct, they continued in their efforts to establish a compet

ing facility. 

Hess assisted Greenspan and Tolkan after they left 

Osheroff's practice by providing them with information on the 

patients at the .center while she continued as head nurse until 

March 5, ·19 79. Greenspan and Tolkan were thus able to main

tain contact with the patients UQtil they were ready to open 

the competing facility. 

4. There is no evidence that defendants acted with 

any "legal justification," (see Pl. Tr. Memo., at pp. 3, 11), 

but rather the evidence shows that the conduct was intention-

ally calculated to prevent Osheroff from practicing medicine 

and to obtain his practice. Indeed, many of the activities~ 

including the setting up of the Prince William Dialysis Facility 

and Hess~ meetings with the staff, occurred before Osheroff eve~ 

returned to the Washington area. Further, there is no evidence 

1866 



II 
]) 
I) 

0 
I 

that any of the defendants ever attempted to use legitimate 

channels to prevent Osheroff from practicing, if they had a 

valid concern about his competence. Accordingly, defendants 

can make no claim that their conduct was justified in the 

"interest of the patients." 

5. Under §§18.2-499(b) and 18.2-SOO(a), Dr. Greenspan 

is liable to Osheroff for·treble damages, costs, and attorneys 

fees for his conduct, as these sections proscribe the conduct 

of any person who attempts to procure the assistance of others 

to participate in a violation of 18.2-499(a). Greenspan clearly 

involved Tolkan and Hess in his activities, and, even if Hess 

and Tolkan were "innocentn in their participation, Greenspan 

violated this subsection by procuring their assistance. 

Further, on November 15, 1979, Greenspan asked Dr. Constantine 

Hampers ?Ot to reappoint Osheroff as Medical Director of NVDC, 

as this would force Osheroff to sell his practice to Greenspan. 

Hampers refused to participate in this scheme. Given the 

power and influence of Dr. Hampers' position, his decision not 

to re-appoint Osheroff would have virtually ended Osheroff's 

medical career. Greenspan·'s solicitation of Dr. Hampers·, by 

itself, constitutes a violation of §18.2-499(b), entitling 

plaintiffs to relief. 

6. The evidence shows overwhelmingly that the conduct 

~ of defendants has sev~rely injured the reputation, trade, and 
0 

~ profession of plaintiffs. The drastic drop in numbe~s of 

chronic patients, offic~ patients, referrals, and net income 

can be traced directly to the conduct of defendants during 19·79 

and the open~ng of the Prince William Dialysis Facility in 1980. 
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Prior to that time, Osheroff.had a thriving, highly profitable 

practice of nep~rology. In cases such as this, involving lost 

pr~fits, damages need not be shown with exact certainty. 

See Worrie v. Boze, 198 Va. 553 (1956); see also Pl. Tr. Memo., 

at pp. 7-8. 

B. Count III 

1. Count III alleges that Greenspan, Tolkan and Hess 

defamed Osheroff and injured his reputation. 

2. Greenspan defamed Osheroff by telling patients, 

including l~. Sparrow and Mr. Dialazo, that Osheroff was 

incompetent. Further, he introduced no evidence of the truth 

of these statements • 
. 

3. Greenspan and Tolkan defamed Osheroff before the 

Executive Committee of Alexandria Hospital by testifying 

that Osheroff was incompetent.· Neither doctor had a sufficient. 

basis to assess Osheroff's competence, and they had no basis on 
\ 

which to claim that Osheroff had not been cured of h1s depres-

sion. Greenspan raised incidents which had been conveyed to 

him by Peggy Hess, and he introduced NVDC staff letters to 

Hampers which were privileged communications between NVDC staff 

and Dr. Hampers. Both doctors were involved in litigation with 

Osheroff over the right to see patients in the unit, and both 

doctors knew that if Osheroff's privileges were not restored, 

Osheroff would not be able to practice medicine. The evidence 

shows that Greenspan and Tolkan both had an ulterior purpose 
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for testifying adversely against Osheroff and both testified · 

before the Committee in bad faith. These doctors cannot claim 

any qualified privilege for their statements before the 

Committee under these circumstances. See Pl. Tr. Memo., at 

pp. 13-16. 

4. Hess defamed Osheroff to the NVDC staff by calling 

him a "l~natic11 and "incompetent." Further, she reported 

incidents to the press which resulted in a newspaper article 

(Pl. Ex. 120(j)), indicating that Osheroff was endangering the 

lives of patients. Ms. Hess admitted that, with regard to one 

incident, she told the newspaper reporter that the patient 

"might well have died." No competent evidence was introduced 

to prove the truth of that statement, or the truth of any of 

Ms. Hess'·defamatory statements. 

5. Ms. Hess can make no claim of common law qualified 

immunity for her statements, as no evidence was·introduced to 

show either that ~he made these statements out of a duty to 

patients or that she pursued legitimate channels to protect 

patients from an "incompetent" doctor. Ms. Hess herself testi

fied that she had no purpose in mind when she spoke to the 

press about Osheroff and that she knew her statements would 

injure his reputation. See Pl.· Tr. Memo., at pp. 13-16. 

6. The statements made by these defendants concerning 

Osheroff's competence are defamation per ~· Rosenberg v. 

Mason, 157 Va. 215, 234 (1931); see Pl. Tr. Memo., at p. 14. 
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C. Count IV 

1. Count IV alleges that Greenspan and Tolkan 

breached their fiduciary obligation to Osheroff and Osheroff, 

Inc. by setting up a competing facility, and thus holds the 
. . 

Prince William Dialysis Facility as constructive trustees for 

plaintiffs. 

2. Greenspan· and Tolkan, _as plaintiffs' employees, 

and, by virtue of their agreement to maintain Dr. Osheroff's 

practice, stood in a fiduciary-relationship with plaintiffs and 

were bound to exercise utmost faith and.loyalty to their 

employer. Horne v. Holley, _167 Va. 234, 241 (1958): H-B 

Partnerships_ v. Wimmer, 220 Va. 176, 197 (1979); see also 

Pl. Tr. Memo., at pp. 17-20 • 

. 3. In setting up the Prince William Dialysis Facility, 

Greenspan and Tolkan acquired an interest adverse to that of 

their principal and severely injured Dr. Osheroff's practice. 

In addition, these doctors took advantage of confidential 

information which came to them by virtue of their position: 

a) the nature and terms of Dr. Osheroff's contract with NMC, 

-b) confidential financial information, c) patient names and 

lists, and d) inside information about NVDC's ability to expand. 

More importantly, these doctors took advantage of the physician

patient relationship.which they had developed only because th~y 

were Osheroff's employees and used these relationships in 

setting up a competing facility. This conduct was in breach 
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of their fiduciary obligations to their employer. See Adler, 

Barish, Daniels, Levin and Creskoff v. Epstein, 393 ~.2d 1175, 

1184 (Pa. 1978) ;. see also Pl. Tr. Memo., at pp. 3-5; Community 

Counselling Service v. Reilly, 317 F.2d 239, 244 (4th Cir. 1963); 

Pl. Tr. ·Memo., at pp. 18-20. 

4. The fiduciary duty owed by these two doctors is 

underscored by the fact that their employer was incapacitated 

during most of the time relevant to this case, and he entrusted 

his medical practice to his two employees. Greenspan and 

Tolkan were privy to medical information concerning Dr~ 

Osheroff's progress, and they used that information to their 

advantage. 

5. Under these circumstances, with such a wilful! 

breach of fiduciary trust, the appropriate remedy in equity 

is to impose a trust on behalf of plaint.iffs on the profits 

of the Prince William Dialysis Facility. Pl •. Tr. Memo., at 

I pp. 17-22. 

D. Count VI 

1. Count VI alleges that d.efendant Greenspan, 

individually, deliberately interfered with the business repu

tation and profession of plaintiffs. This count is based on 

the common law tort of interference with business relationships, 

(see Picture Lake Campgrounds v. Holiday Inns, Inc., 497 F.Supp. 

858, 863 (E.D. Va. 1980); also Pl. Tr. Memo., at pp. 5-7J and 

differs from a claim under Va. Code §18.2-499(a) and §18.2-500 

in that a conspiracy need not be proven. 
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2. As set forth in Counts I I II I III I and rv·, 

Greenspan took many actions in concert with other defendants 

to prevent Osheroff from practicing medicine, but his conduct 

warrants a further finding that he personally undertook to 

interfere with Dr. Osheroff's practice. 

3. Greenspan was appointed Acting Medical Director 

and "associated" with Osheroff in the practice of medicine, 

which gave him the right of first refusal to the NVDC Medical 

Directorship if Osheroff did not return within twelve months. 

Greenspan was kept abreast of Osheroff's progress at Chestnut 

Lodge, and he knew that Osheroff was not progressing well. He 
• 

used this knowledge to his advantage in negotiating for sale of 

the practice, as he led Osheroff's representatives to believe 

1 that Osh~roff would lose the directorship by virtue of the 

disability clause. When Osheroff transferred to Silver Hill 

and later, when he was discharged from Silver Hill, Greenspan 

~ called Dr. Dingman to di~cuss Osheroff's progress and to see if 
n 
0 

~ Dingman could do anything about Osheroff's discharge. Greenspan' 
I) 

) intent is transparent: he wanted to keep Osheroff in Chestnut 
' 

Lodge as long as possible to lower his purchase price or to 

gain the Medical Directorship by default. 

4. Greenspan perso~ally misrepresented to Westerman 

and Notaris that he was developing a dialysis facility in 

Prince William. Osheroff's representatives, trusting Dr. 

Greenspan in his position as employee and professional, were 
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thus misled and delayed taking steps to protect Osheroff's 

interests. 

5. Greenspan personally undertook to have Dr. 

Osheroff's privileges removed at Alexandria Hospital. He 

threatened Osheroff on the day he was fired and called Dr. 

Haut the same day to carry out his threat. Further, his testi

mony before the Alexandria Hospital Executive Committee was an 

obvious malicious attempt to insure that Osheroff had no privi

leges at Alexandria Hospital, which would have given him a 

tremendous advantage in his then pending lawsuit against 

Osheroff. 

6. Greenspan personally requested Dr. Hampers not to 

reinstate Osheroff as Medical Director so that Osher9ff would 

be forced to sell his practice. When Hampers refused to assist 

Greenspan, Greenspan threatened to take the patients anyway. 

On December 12, 1979 he threatened again to steal Osheroff's 

practice. 

7. Greenspan personally solicited each and every 

dialysis patien~ at ·NVDC, telling some of them that Osheroff 

was incompetent. 

8. While he was Osheroff's employee, Greenspan filed 

applications for three dialysis facilities. He told Osheroff 

about none of them. 

9. Greenspan's conduct was not inadvertent, but 

intentional and d~liberate, calculated to prevent Dr. Osheroff 

from practicing medicine and to obtain the medical practice for 

himself~ 
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il 10. As a result of Greenspan's conduct, plaintiffs 

!I have suffered severe financial losses·, as reflected in the 
!i 

II 

markedly decreased number of chronic and office patients in 

plaintiffs' practice and in the significant decreases in net 

income to the practice. Additionally, Dr. Osheroff has suffered 

grave personal humiliation and embarassment and irreparable 

damage to his professional reputation. 

Collateral Estoppel 

1. Defendants are collaterally estopped from asserting 

that the patients they solicited from Dr. Osheroff's practice 

were "their 11 patients or that their conduct in soliciting 

patients was not a breach of medical ethics. These issues 

were raised and litigated between the same .parties in Greenspan 

v. NMC, et al., (Pl. Ex. 168) and were findings necessary to 

the deci.sion in that action. The record in that case, and, 

indeed, the record in this case, fully support these findings. 

The doctrine of collateral estoppel thus precludes this cou~t 

from making a contrary finding. 'Bates v. Devers, 214 va. 667 

(1974); see Pl. Tr. Memo., at pp. 22~26. 

COUNSEL FOR PLAINTIFFS: 

... 
JO D. GRAD 
PHILIP J. HI S 
DAVID J. FU Al:l 
HIRSCHKOP & GRAD, P.C. 
108 North Columbus Street 
Post Office Box· 1226 
Alexandria, Virginia 22313 
(703) 836-6595 

Respeetfully submitted, 

RAPHAEL J. OSHEROFF, M.D., et al., 
By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 

Plaintiffs' Proposed Findings of Fact and Conclusions of Law 

was hand delivered toR. Harrison Pledger, Jr., Esquire, 

1489 Chain Bridge Road, Suite 204, McLean, Virginia, 2"2101, 

this ~ day of June, 1982. 
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IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA 

RAPHAEL J. OSHEROFF, l!. D. ) 
) 

and ) 
) 

RAPHAEL J. OSHEROFF, M.D., INC., ) 
) 

Plaintiffs, ) 
) 

vs. ) IN CHANCERY NO. 11345 
) 

ROBERT GREENSPAN, M.D., ) 
) 

STEVEN TOLKAN, M.D., ) 
) 

PRINCE WILLIAM DIALYSIS FACILITY, INC.,) 
) 

and ) 
) 

MARGARET HESS , ) ., 
Defendants. ) 
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In this chancery cause the complainants seek damages, 

equitable reli~f, counsel fees and costs. The complainant, 

Raphael J:.- Osheroff, M.D. , hereinafter referred to as Dr. Osherof£, 

is a physician who practices nephrology primarily in·the City of 

Alexandria. The complainant, Ra~hael J. Osheroff, Inc., 

hereinafter referred to as Osheroff, Inc., is a professional 

corporation. The defendants, Ro~ert Greenspan, M.D., hereinafter 

referred to as Dr. Greenspan, and Steven Tolkan, M.D., hereinafter 

referred to as Dr. Tolkan, are physicians who practice nephrology 

in Northern Virginia~ The defendant, Prince William Dialysis 

Facility, Inc., is a Virginia corporation operating a dialysis 

facility in Woodbridge, Virginia, of which Dr. Greenspan is 

president and sole stockholder. The defendant, Margaret Hess, 

hereinafter referred to as Nurse Hess, is a registered nurse and 

a former staff member of the Northern Virginia Dialysis Center 

in Alexandria. The complainants contend that the defendants 

have interfered with and damaged their professional and business 
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interests and that Dr. Greenspan and Dr. Tolkan have attempted to 

take over the practice of Dr. Osheroff. 

THE FACTS 

Dr. Osheroff, a board-certified nephrologist, opened 

his practice in Northern Virginia in 1972. At the outset, the 

~ractice consisted of an office and the provision of dialysis 

services in local community hospitals. By 1977, Dr. Osheroff was 

operating the Northern Virginia Dialysis Center in Alexandria, 

which had approximately eiqhty-five patients, and another center 

in Fredericksburg. He also held a license to open a third 

facility in Warrenton. 

On October 1, 1977, Dr. Osheroff entered into a 

consulting and profit sharing agreement with National Medical 

Care, Inc., a national corporation which specializes in the 

management of renal dialysis centers. Pursuant to this agreement, 

National~Medical Care purchased Dr. Osheroff's dialysis center in 

Alex~ndria, the center in Fredericksburg and his certificate of 

need-for~a facility in Warrenton. National Medical Care retained 

Dr. Osheroff as Medical Director for these facilities and as 

compensation therefor he was to be paid forty percent of the 

net income- of the centers. As part of the agreement, Dr. Osherof£ 

retained:the exclusive right to payment ~or physician's ~ervices 

rendered to patients in the dialysis centers and the right to 

choose the physicians who practiced in the centers. In order to 

open his own separate facility in Prince William County, 

Dr. Osheroff was re.quired to obtain the consent of National 

Medical Care and a waiver from another National Medical Care 

affiliate which had the right of first refusal to establish a new 

uni~ in this area. But for intervening events, Dr. Osheroff . 

probably could have obtained both the consent and the waiver. 
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After the sale of the dialysis centers to National 

Medical Care, Inc., Dr. Osheroff established a professional~ 

corporation and practiced as Raphael J. Osheroff, M.D., Inc. 

Thereafter,he maintained his office practice, operated the 

Northern Virginia Dialysis Center and made renal consults in 

Northern Virginia hospitals.· 

In June of 1978, Dr. Osheroff engaged Dr. Greenspan, 

a board-certified nephrologist, as an employee of Osheroff, Inc. 

to assist Dr. Osheroff in his medical practice. Dr. Greenspan's 

initial salary was $45,000.00 per annum, and it was agreed that 

he would become a partner in the practice in two years. Shortly 

thereafter, Dr. Tolkan, a board-certified nephrologist, was 

employed with the understandin~ that he would be a salaried 

employee of Osheroff, Inc. His beginning salary was $40,000.00; 

however, he was not offered the prospect of a partnership. 

Although Dr. Greenspan and Dr. Tolkan did not sign 

written employment contracts with Osherof£, Inc., a written 

employment contract containin~, among other things, a covenant 

not to compete was submitted to Dr. Greenspan for his considera

tion and he was made aware that Dr. Osheroff and his attorney 

desired a non-competitive arrangement. Dr. Greenspan was 

dissatisfied with the proffered contract and declined to sign it. 

During the summer and fall of 1978, Dr. Osheroff 

became· severely depressed and was seen by several psychiatrists 

as an outpatient. As his condition qrew worse, Dr. Osheroff was 

unable to perform his share of the work and gradually withdrew 

from the practice. Both or. Greenspan and Dr. Tolkan were aware 

that Dr. Osheroff was sufferinq from a severe depression. 

Dr. Greenspan encouraged Dr. Osheroff to enter a hospital for 

treatment. Dr. Osheroff and Dr. Greenspan enjoyed a close 1878 
personal relationship, and Dr. Greenspan assured Dr. Osheroff 
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that he would maintain the medical practice until Dr. Osheroff 

recovered from his depression and cou~d resume his practice. 

This representation was also made to Dr. Osheroff's attorneys 

and accountant. Dr. Greenspan discussed his commitment to 

Dr. Osheroff with Dr. Tolkan and Dr. Tolkan also agreed to stay 

on and maintain the practice until the return of Dr. Osheroff. 

When Dr. Osheroff's condition continuted to deteriorate, 

Dr. Greenspan threatened to leave the practice unless Dr. Osheroff 

entered a hospital for treatment. 

On January 2, 1979, Dr. Osheroff voluntarily admitted 

himself to Chestnut Lodge, a private psychiatric hospital in 

Rockvil.l.e:,:- Maryland, for treatment of his depression. Dr. Osheroff 

was accompanied on the drive to the hospital by his stepfather, 

Louis Bader, and Dr. Greenspan. During the· trip, Dr-. Greenspan 

assured Dr. Osheroff several times that he would maintain the 

practice while Dr. Osheroff was away. 

At the time of Dr. Osheroff's admission to Chestnut 

Lodge, an: informal understandin9 was reached between Dr. Osheroff 

and the-:: (:hestnut Lodge personnel that Dr. Greenspan would be kept 

informed of the pro9ress being made in the treatment of 

Dr. Osheroff and that Dr. Greenspan was to be included in the 

treatment plan discussions just as if he were a member of 

Dr. Osheroff's family. 

~~en Dr. Osheroff was admitted to Chestnut Lodge, 

Dr. Greenspan was under the impression that Dr. Osheroff would 

be hospitalized for a period of six to twelve months. As time 

passed, ~e conclude~ that the period of hospitalization probably 

would be for longer than a year. 

Within a day or two of Dr. Osheroff's admission to 

Chestnut~Lodge, his attorney, Arnold Westerman, arranqed a me~ting 

at his office with Dr. Osheroff's former wife, Dr. Joy Osheroff, 



Dr. Greenspan and Frank Notaris, Dr. Osheroff's accountant, to 

discuss the continued operation and management of Dr. Osheroff'.s 

practice. During the course of the meeting, Dr. Joy Osheroff and 

Dr. Greenspan assured Mr. Westerman that Dr. Osheroff would 

receive good medical treatment at Chestnut Lodge and that its 

nearby location would enable· Dr. Osheroff to maintain contact 

with his practice and friends •. It was agreed that Dr. Greenspan 

would make all of the medical decisions regarding the practice. 

Dr. Greenspan also agreed to take over the medical aspects of the 

business ~nd told Arnold Westerman that he would act as a trustee 

· and fiduciary for Dr. Osheroff while he was away. It was also 

agreed at this meeting that Frank Notaris and several trusted 

employees would be responsible for Dr. Osheroff's financial 

matters, and that Arnold Westerman would be available for 

consultation, if needed. 

During the aforesaid meeting, mention was made of a 

possible sale of Dr. Osheroff's practice and Arnold Westerman 

and Frank Notaris stated to Dr. Greenspan that if a sale of the 

practice took place, Dr. Greenspan would be.qiven the first 

opportunity to purchase it7 however, both Arnold Westerman and 

Frank Notaris felt they should wait and see whether Dr. Osheroff 

improved before considering a sale. 

After Dr. Osheroff had been a patient at Chestnut 

Lodge for. approximately two months, the staff and Dr. Greenspan 

became concerned about the frequent telephone calls that 

Dr. Osheroff was making to his family, Dr. Greenspan and others 

connected with his business. The consensus was that the calls 

were too numerous and counter-productive. As a result, a decision 

was made by the staff to limit Dr. Osheroff's telephone 

privileges to a weekly call from Dr. Greenspan to discuss the 

status of the practice and a weekly call from Dr. Osheroff's 
1880 

parents. Dr. Osheroff· was also permitted to talk. from time to 
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time with his attorney and accountant. 

During Dr. Osheroff's hospitalization, Frank Notaris 

frequently visited Dr. Osheroff's office to check on the status 

of the practice. He often spoke to Dr. Greenspan while on these 

visits. In early 1979, Dr. Greenspan began pressing Frank 

Notaris to provide him the numbers involved in a sale of the 

practice. Dr. Greenspan gave Frank Notaris the impression that 

he had concluded that Dr. Osheroff was not going to return to the 

Northern Virginia Dialysis Center as a well man, and that, 

therfore, he should begin discussing the terms of a sale. 

During Dr. Osheroff's confinement at Chestnut Lodge, 

his physical and mental condition deteriorated drastically. 

Dr. Osheroff spoke to Dr. Greenspan on the telephone and 

complained about the poor treatment he was receivin~, and asked 

Dr. Greenspan to arrange his release from Chestnut Lodge. 

Dr. Greenspan reassured Dr. Osheroff by telling him that Chestnut 

Lodge would make him happy and that he would take care of every

thing for him. 

-~-:::.After Dr. Osheroff entered Chestnut Lodge, Dr. Greenspan 

saw a1·1 .. of· the new patients and any renal consults who came into 

the office·. Dr. Tolkan continued his earlier practice of visiting 

all of the patients in the outlying hospitals. Dr. Tolkan was 

given an annual raise of $20,000.00 after his request th~refor 

was forwarded by Dr. Greenspan to either Arnold Westerman or 

Frank Notaris. Dr. Greenspan's salary was increased from 

$45,000.00 to $100,000.00, although Dr. Greenspan never mentioned 

it to Dr. Osheroff. 

After Dr. Osheroff was hospitalized, Dr. Greenspan and 

Pat Shine; Administrator of the Northern Virginia Dialysis Center, 

int~rviewed Peggy Hess for the position of Head Nurse at the 

Northern Virginia Dialysis Center. Nurse Hess accepted the 

oosition and began work on April 10, 1979. 
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In March 1979, Dr. Greenspan was appointed Acting 

Medical Director of the Northern Virginia· Dialysis Center and the 

Fredericksburg Dialysis Center. This was accomplished as the 

result of a letter written to Constantine L. Hampers, M.D., 

President of National Medical Care, Inc., by Dr. Greenspan and 

signed by Dr. Osheroff at the request of Dr. Greenspan, which 

confirmed the fact that Dr. Greenspan was· associated with 

Dr. Osheroff in th~ practice of·medicine. The purpose of this 

arrangement was to protect Dr. Osheroff's rights under his 

contract·with National Medical Care, Inc. and to give Dr. Greenspan 

the right of first refusal to negotiate with National Medical 

Care, Inc. in the event Dr. Osheroff was disabled and unable to 

return to his practice • 

During the approximately seven months that Dr. Osheroff 

was a patient at Chestnut Lodge, Dr. Greenspan visited him on , 

three occasions, the last of which was on or about March 23, 1919. 

Neither Dr. Tolkan nor any other member of the staff visited 

Dr.· Osheroff. 

On March 19, 1979, Dr. Greenspan, acti~g for the 

medical ~taff, promulgated bylaws for the medical staff of the 

Northern Virginia Dialysis Center •. Unlike Dr. Osheroff's contract 

with National Medical Care, Inc., which gave Dr. Osheroff the 

right to~admit physi~ians of his choice to practice in the Center, 

the bylaws restricted membership on the medical staff to staff 

members of the George Washington University Medical Center. 

Dr. Greenspan did not discuss these bylaws with anyone other than 

Pat Shine and their existence was unknown to Dr. Osheroff until 

the trial of the suit brought by Dr. Greenspan and Dr. Tolkan 

against Dr. Osheroff in the federal court 

In early 1979, Dr. Greenspan began considering the 
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possible-need for a new dialysis center in the Woodbridge area of 

Prince William County.· The severe winter weather. made it 
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difficult for patients livin~ in that area to obtain transporta

tion to Alexandria, and Dr. Greens~nn.was aware of efforts by 

other doctors to establish a new unit in the Woodbridge area, 

which would have an adverse impact on the Alexandria practice. 

At the outset, Dr. Greenspan intended that the new center be a 

part of Dr. Osheroff's 9ractice. Dr. Greenspan discussed the 

matter with Dr. Tolkan, who concurred in the desirability of a 

Prince William unit and decided to participate in its operationo 

= :In July 19 7 9, Dr. Greenspan inquired of Dr. Con-stantine L o 

Hampers to learn the reaction of National Medical Care, Inc. to 

Dr. Greenspan's proposal to open a new facility in Woodbridge. 

Initially, Dr. Hampers told him that National Medical Care, Inc. 

could interpose no objection; however, later in the summer 

Dr. Hampers changed his mind and decided that Dr. Greenspan 

should·be bound by the non-competition clause in Dr. Osheroff's 

contract with National Medical Care, Inc. In September 1979, 

Dr. Hampers informed Dr. Greenspan that he thought Dr. Greenspan 

was in viOlation of Dr. Osheroff's contract with National Medical 

Care, Inc. 

· In July of 1979, Dr. Greenspan discussed th~ Prince 

William application with Dr. Osheroff's attorney, Arnold 

Westerman, and told him that the application was being made in 

Dr. Greenspan's name instead of Dr. Osheroff's because Dr. Osheroff 

was not available to handle the details. Dr. Greenspan assured 

Westerman that the application wns Dr. Osheroff's and.that it 

would be held for him. Dr. Greenspan also told Arnold l"7esterman 

that National Medic.al Care, Inc. had waived its right to object 

to the proposed.unit under the non-competition clause of its 

contract with Dr. Osheroff, when in fact such was not the case. 

Dr. Greenspan also discussed the application for a 

Prince William facility with Frank Notaris. Dr. Greenspan told 

Notaris that he was precluded from filinq the a-oolication in the . .·. . 



name of·Osheroff, Inc. by the terms of Dr. Osheroff's contract 

with National Medical Care, Inc. and that he was filing the 

application to forestall .competition from another nephrology 

group. Dr. Greenspan gave Frank Notaris the impression, however, 

that the new unit would be jointly operated with Dr. Osheroff. 

On September 7, 1979, Dr. Greenspan filed the applica

tion for a certificate of need for a dialysis center in 

Woodbridge, using information gleaned in large measure by virtue 

of his position as Acting Medical Director of the Northern 

Virginia Dialysis Center and as an employee of Dr. Osheroff. 

The letters written in connection with the application were all 

written on Northern Virginia Dialysis Center stationery and were 

.. - signed by Dr. Greenspan in his capacity as Acting Medical 

Director. The course of action followed by Dr. Greenspan in 

pursuing the application led those acting on behalf of 

Dr. Osheroff to believe that the application was being made for · 

the.benefit of Dr. Osheroff. 

On November 12, 1979, the Board of Directors of the 

Health Systems Agency, the regional plannin.g agency responsible 

for reviewin~ applications for new health care facilities, met 

and approved the application.. On January 8, 1980, the State 

Health Commissioner granted a certificate of need to Prince 

WilliamDialysis Facility, Inc., a Virginia proprietary corpora

tion, the.stock of which is wholly owned by Dr. Greenspan. 

Unlike the Northern Virginia Dialysis Center, the Prince. William 

Dialysis Facility is an open unit which permits all phys.icians 

to treat their patients there. 

During the time that Dr. Osheroff was a patient at 

Chestnut Lodge, negotiations were initiated for the sale of 

Dr. Osheroff's practice to Dr. Greenspan. Althouqh his attlfss( 

di.d not believe him to be mentally incompetent, guardians were 
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appointed to protect Dr. Osheroff's interests. A meeting was 

held on August 21, 1979, between Dr. Osheroff's guardians, 

H. Bradley Evans and Louis Bader, Dr. Osheroff's attorney, Arnold 

Westerman, Dr. Osheroff's accountant, Frank Notaris, and 

Dr. Greenspan and his attorney, Lawrence Rubin, for the purpose 

of discussing a possible sale of the practice. The guardians 

favored a partnership arrangement that would permit Dr. Osheroff 

to return:to the practice1 however, Dr. Greenspan refused to enter 

into any partnership arrangement with Dr. Osheroff. A firm 

proposal for the sale of the practice was not made on behalf of 

Dr. Osheroff to Dr. Greenspan or his attorney and the meeting 

concluded with the understanding that Dr. Greenspan and his 

attorney would be provided additional financial information about 

the practice. 

By the summer of 1979, Dr. Osheroff's physical and 

mental condition had deteriorated drastically. Concerned about 

the·situation, Louis Bader conferred with a psychiatrist in 

Washington~. D.C. and the decision was made to transfer Dr. Osheroff 

to Silver:Hill, a psychiatric facility in New Canaan, Connecticuto 

Dr. O~heroff was admitted on Auqust~ 1, 1979, and within a short 

time thereafter, he began to show marked signs of improvement. 

After several weeks at Silver Hill, Dr. Osheroff made a weekend 

visit to Washington, D.C. during which he consulted a psycho

analyst who aqreed to see him upon his release from Silver Hill 

and met with his attorney to discuss termination of the 

guardianship. On November 1, 1979, the guardianship was termi

nated and Dr. Osheroff was discharged from Silver Hill. 

· Follo~inq his discharge from Silver Hill, Dr. Osheroff 

returned to the Washington area and prepared to resume the active 

pra~tice of medicine by visiting the Northern Virginia Dialysis 

Center, reviewing patients' charts and readinq current literature 
. ' 



on medications. He did not, however, actually make rounds or 

give orders for medication prior to December 12,.1979. 

In November 1979, Dr. Osheroff met Dr. Greenspan for 

lunch to discuss Dr. Osheroff's return to practice. When 

Dr. ·asheroff said he was feelinq well and wished to come back to 

the practice, Dr. Greenspan responded by sayina that Dr. Hampers 

wished for him to sell the prac~ice to Dr. Greenspan. The 

conversation was then terminated by the departure of Dr. Greenspan, 

who had been paged to see a patient. 

Following a visit to the Northern Virginia Dialysis 

Center by Dr. Osheroff in November 1979, a meeting of the staff 

was held at which Dr. Osheroff's return was discussed. During 

this meeting, Nurse Hess stated that Dr. Osheroff was incompetent. 

She further stated that she did not want to work for Dr. Osheroff 

and that if he did return, she would stay long enough to see all 

the nurses transferred and then she would leave. In response 

to a question about whether the s~aff could do anything to pre-

vent Dr. Osheroff's return, Nurse Hess stated that they could 

write a ~etition refusing to work for Dr. Osheroff, but that she 

could not initiate it because she was the head nurse~ This 

resulted in the petition alleging Dr. Osheroff's incompetence 

which was circulated on December 12, 1979. 

On November 15, 1979, Dr. Greenspan met with 

Dr. Cons~ntine L. Hampers at National Airport. Dr. Hampers told 

Dr. Greens?an that he wanted him to turn over the Woo~ridge 

facility to National Medical Care an~ operate it as partners. 

Dr. Hampers also expressed his concern over the fact that 

Dr. Greenspan had made application for a new facility in 

northeast Washington, which would be a competing unit. 
1886 Dr. Green~pan told Dr. Hampers that, if he were made the permanent 

medical director of .the Virginia facilities, he would consider 
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turning over the northeast Washington and the Woodbridge 

facilities to National Medical Care, Inc. Dr. Hampers informed 

Dr. Greenspan that he would have to talk to Dr. Osheroff to 

determine how well he was before deciding whether to consider 

Dr. Greenspan for the permanent medical directorship. 

Dr. Green~pan then asked Dr. Hampers to use whatever influence he 

had to convince Dr. Osheroff to sell his practice to Dr. Greenspano 

When Dr. Hampers responded that Dr. Osheroff would have to 

decide that for himself, Dr. Greenspan stated that Dr. Hampers' 

decision not to reappoint Dr. Osheroff as Medical Director would 

weigh heavi~y on Dr. Osheroff's decision to sell. Dr. Hampers 

then said he would not enter into collusion to force Dr. Osheroff 

to sell. lihereupon, Dr. Greenspan told Dr. Ha~pers that if 

Dr. Osheroff didn't sell, he would take the· patients from 

Dr. Osheroff anyway. 

__ On November 19, 1979, Dr. Greenspan filed an application 

for·a new dialysis center in Montgomery County, Maryland, on 

which he: listed himself as Co-Medical Director and Chief Executive 

and listed Dr. Tolkan as a staff member. Neither Dr. Greenspan 

nor Dr. Tolkan told Dr. Osheroff about this application. 

On or about November 20, 1979, Dr. Osheroff offered to 

make rounds at the Northern Virginia Dialysis Center because 

Dr. Greenspan was scheduled to be away and Dr. Tolkan wa~ occupied 

at the hospital. Dr. Osheroff called Dr. Tolkan at the hospital 

to tell him he would make rounds, and Dr. Tolkan responded that 

he was not to do so. Dr. Tolkan then called Dr. Greenspan who 

in turn called Dr. Hampers in Boston to apprise him of the 

situation. Dr •. Greenspan then went to the Northen Virginia 

Dialysis Center and informed Dr. Osheroff that he could not make 

rou~ds, whereupon Dr. Osheroff left the Center. 



After being told that he could not make rounds, 

Dr. Osheroff called Dr. Hampers and arranged a meeting. They met 

on November 30, 1979, and discussed Dr. Osheroff's reinstatement 

as ~1edical Director. During this meeting, nr. Osheroff learned 

about Dr. Greenspan's activities in setting up competing 

faciliti~s and of his request that Dr. Osheroff not be reappointed . 

as Medical Director. It was de~ided during this meeting that 

Dr. Greenspan should be terminated as Acting. Medical Director. 

, After sa~fying himself that Dr. Osheroff was competent to resume the 

practice of medicine, Dr. Hampers wrote to Dr. Osheroff on 

December 6, 1979, and formally reinstated him as Medical Director 

of the Northern Virginia Dialysis Center. 

On December 3, 1979, Dr. Greenspan filed an application 

for the Northeast Washington Dialysis Facility on which he listed 

himself and Dr. Tolkan as doctors for the facility. Neither 

Dr. Greens~an nor Dr. Tolkan informed Dr. Osheroff of this 

application. Unlike the application for the Prince William 

facility, the northeast Washington and Montgomery County 

applications did not refer to Dr. Greenspan's position as Acting 
' Medical Director of the Northern Virginia Di~lysis Center and did 

not contain letters of support written on Northern Virginia 

Dialysis Center stationery. This procedure was followed at the 

suggestio~ of Dr. Greenspan's attorney to make it clear that these 

two facilities were not to be affiliated with Dr. Osheroff. 

On December 12, 1979, Arnold Westerman and Dr. ·o~heroff 

met at length with Dr. Greenspan for .the purpose of negot;ating 

a mutually= satisfactory arranqernent. After protracted discussions, 

Dr. Greenspan refused to enter into a partnership agreement with 

Dr. Osheroff and he was then told that his services were being 

terminated. Durina the course of these conversations, 1888 
Dr. Greenspan told Dr. Osheroff that he had already made a call 
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to make sure that Dr. Osheroff would not be able to practice 

medicine in the area again and that he was going to lose 

everything he had unless he sold his practice to Dr. Greenspan. 

Prior to December 12, 1979, Dr. Donald D. Haut, Chief 

of the Department of f-1edicine at the Alexandria Hospital, inquired 

of Dr •. Greenspan about Dr. Osheroff's status and requested that 

Dr. Greenspan notify him if Dr. Osheroff intended to resume 'his 

practice and admit patients to the Alexandria Hospital. 

On December 12, 1979, Dr. Greenspan telephoned Dr. Haut and 

informed him that Dr. Osheroff intended to resume his practice. 

Thereupon, Dr. Haut called Dr. Osherof£ and summarily suspended 

his privileges at. the Alexandria Hospital. Dr. Haut confirmed 

the telephonic suspension by letter on December 13, 1979. 

On December 12, 1979, Dr. Greenspan called Dr. Tolkan 

at the ·hospital while he was making rounds and told him of his 

firing. Thereafter, Dr. Tolkan met with Dr. Osheroff and Arnold 

Westerman who asked him to continue workinq for Dr. Osheroff. 

Dr. Tolkan also met with Dr. Greenspan in an office Dr. Greenspan 

had rented on the first floor of the same building in which the 

Northern· Virginia Dialysis Center was located. After expressing 

concern about Dr. Osheroff's medi~al competence, Dr. Tolkan 

declined the offer to remain with Dr. Osheroff and elected to 

join Dr. Greenspan. 

After the negotiations of December 12 culminated in 

the firing of Dr. Greenspan and the resignation of Dr. Tolkan, 

they were both told by Arnold Westerman that they could no longer 

use the facilities .or enter the dialysis unit. They then opened 

their own pract~ce in the office Dr. Greenspan had rented. 

Martha Hall, a long-time employee of Dr. Osheroff, resigned and 

was.employed by Dr. Greenspan. With the knowledge of Dr. Gre~nspan 

and Dr. Tolkan, she began tele~honing patients to notify them 



that Drs. Greenspan and Tolkan were in a new location and to 

inquire whether they wished to continue bein~ treated by Drs. 

Greenspan and Tolkan. Several of Dr. Osheroff's other employees, 

including all of his acute technicians, resigned and were 

employed by Drs. Greenspan and Tolkan. 

Notwithstanding the admonition of Arnold Westerman, 

Dr. Greenspan and Dr. Tolkan continued to see patients and make 

rounds in the unit for about two weeks after December 12, 1979. 

They ceased making rounds only after they were threatened with 

arrest. 

After he was fired and opened his own office, 

Dr. Greenspan drafted the following form and had it typed by one 

of his employees on Northern Virqinia Dialysis Center stationery: 

TO WHOM IT MAY CONCERN: 

I, 
------~N~am--e--o~f-=P-a~t~i-e-n~t---------

, currently a patient 

undergoing chronic hemodialysis at the Northern Virginia 

Dialysis Center, do hereby declare that I will not 

accept any medical services from Raphael J. Osheroff, M.D. 

and am under the care of Robert E. Greenspan, M.D. for 

any and all medical services· associated with my therapy 

at the Northern Virginia Dialysis Center in Alexandria, 

Virginia. 

Signature of Patient 

Date Signed Signature of Witness 

Dr. Greenspan distributed the form to patients in the 

dialysis .. center, discussed it with them and suggested they should 
1890 

sign it.·i£ they preferred to have Dr. Greenspan continue treating 
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them. This was done while many of the patients were undergoing 

dialysis and many of the patients became upset over the situationo 

Although it is unclear whether Dr. Tolkan participated 

in the drafting or circulation of the form, he nevertheless 

discussed it with several of the patients and told some of them 

that he- and Dr. Greens~an were going to bring suit in the federal 

court in order to obtain privileges in the unit. 

Nurse Hess acted as a witness to the execution of the 

forms, and in one instance provided a form to a patient who 

didn't have one. Although she was still acting as Head Nurse, 

Nurse Hess did not discuss the patient forms with Dr. Osheroff. 

Section V of the Principles of Medical Ethics of the 

American Medical Association, which was excerpted from the 

American Medical Association Code of Ethics·, prohibits the 

solicitation of patients by physicians. Solicitation is defined 

elsewhere as the use of "undue influence or pressure to obtain 

patients." Dr. Greenspan violated this prohibition by drafting 

the form in the language he chose, having it printed on Northern 

Virginia~Dialysis Center st~tionery and presenting it to patients 

for execution while they were undergoing treatment• 

A hearing was held by the Executive Committee of the 

Alexandria Hospital on December 27, 1979, to determine if 

Dr. Osheroff's privileges should be restored. Dr. Green~pan 

testified and expressed the opinion that Dr. Osheroff was not 

competent to practice medicine, buttressing his opinion with 

references to incidents he considered to be irregular and letters 

from the:staff of the Northern Virqinia Dialysis Center which had 

been written in connection with Dr. Osheroff's return as Medical 

Director of the Northern Virginia Dialysis Center. Dr. Tolkan 

alsQ testified and concurred in the opinion that Dr. Osher~ff.was 

not competent to practice. At the conclusion of the hearing, 



the Executive Committee required that Dr. Osheroff be evaluated 

by an independent psychiatrist. After considering the evaluation 

on January 15, 1980, the .Executive Committee terminated the 

suspension of Dr. Osheroff's clinical privileges. 

On December 18, 1979, Dr. Greenspan and Dr. Tolkan 

filed suit against Dr. Osheroff and Osheroff, Inc. in the United 

States District Court for the E~stern District of Virginia 

seekinq a temporary and permanent injunction to permit them staff 

privileges at Northern Virginia Dialysis Center, Incorporated, to 

treat patients on dialysis machines, injunctive relief against 

alleged antitrust violations and treble damages for violation of 

the antitrust laws. The Federal Court bifurcated the antitrust 

.. ~.. claims and held an expedited evidentiary hearing on the prayer 

for a permanent injunction, at the conclusion of which the prayer 

was denied. In the memorandum opinion and order that followed~ 

the hearing the Court concluded that there had been no deprivation 

of the plaintiffs' constitutional rights, that the patients being 

treated at the Northern Virginia Dialysis Center were Dr. Osheroff's 

and not Dr. Greenspan's or or. Tolkan's, and that Dr. Greenspan's 

reliance on the bylaws he had promulgated was misplaced. The 

Court also concluded that Dr. Osheroff had ample cause to 

summarily discharge Dr. Greenspan. The antitrust charges were 

voluntarily dismissed by the plaintiffs. 

-The controversy between Dr. Osheroff and Drs. Greenspan 

and Tolkan became the subject of extensive newspaper pubiipity 

at about the time of the trial of th$ lawsuit brought against 

Dr. Osheroff by Drs. Greenspan and Tolkan in the Federal Court. 

The newspaper articles were about the trial in the Federal Court 

and the s-ituation at the Northern Virginia Dialysis Center. Some 

of these articles seriously disturbed Dr. Osheroff because they 
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co.ntained: statements about his professional competence and mental 

health which he considered to be deroqatory. 



1893 

It should be noted that the article published in the 

Alexandria Journal on March 12, 1980,-entitled "Half of Dialysis 

Center Nurses Quit" was admitted into evidence for the limited 

purpose of showing that publicity was generated by the controversy 

and was __ ~~t re-offered during or following the testimony of Nurse 

Hess. Thus, the Court was not called upon to rule whether a 

sufficient showing had been made that Nurse Hess was the source 

of the comments in the article. 

After Dr. Greenspan and Dr. Tolkan opened their own 

office, N~se Hess and two other nurses in the Northern Virginia 

Dialysis Center communicated on a daily basis with Dr. Gr-eenspan 

and Dr •. ~plkan about the patients at the Center. This communica

tion continued until all three nurses left employment at the 

. Center on March 5, 1980, and went to work for Dr. Greenspan and 

Dr. Tolkan. 

Approximately thirty of the chronic hemodialysis 

patients of the Northern Virginia Dialysis Center transferred to 

the Prince William Dialysis Facility when it opened in June ·1980o 

CONCLUSIONS OF LAW 

COUNTS I AND II 

In Counts I and II the complainants allege that the 

defendants concerted together for the purpose of willfully and 

maliciou~ly injuring the complainants in their reputation, trade, 

business and profession in violation of Virginia Code Sections 

18.2-499 and 18.2-500. These statutes provide in pertinent part 

as follows: 

§ 18.~-499. - (a) any two or more persons who 
shall combine, associate, agree, mutually 
undertake or concert together for the purpose 
of willfully and maliciously injuring another 
in his reputation, trade, business or profession 
by any means whatever, .•• shall be jointly 
and severally ~ilty of a Class 3 misdemeanor. 
Such punishment shall be in addition to any 
civil relief recoverable under § 18.2~500. 
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(b) any person who attempts to 
procure the participation, cooperation, agreement 
or other assistance of any one or more.persons 
to enter into any combination, association, 
agreement, mutual understanding or concert 
prohibited in subsection (a) of this section 
shall be guilty of a violation of this section 
and subject to the same penalties set out in 
subsection (a) hereof. 

§ 18.2-500. - (a) any person who shall be 
injured in his reputation, trade, business or 
P.rofession by reason of a violation of § 18.2-499, 
may sue therefor and recover three-fold the 
damages by him sustained, and the costs of suit, 
including a reasonable fee to plaintiff.' s counsel; 
and without limiting the generality of the term 
"damages" shall include loss of profits. 

There are no reported decisions of the Virginia Supreme 

Court construing Code Sections 18.2-499 and 18.2-500. The lack 

of State case law, coupled with the nonexistence of any recorded 

legislative history, 'poses a dilemma for the Court when trying to 

fathom the purpose and scope of this statute. There are, however, 

several federal decisions interpreting the statute. In Federated 

Graphics v. Napotnik, 424 F.Supp. 291 (E.D.Va. 1976) the Court 

stated that the statute provides a remedy for wrongful conduct 

directed at one's business, not one's person, and that the 

statute does not codify common law actions. See also Moore v. 

Allied Chemical Corp., 480 F.Supp. 364 (E.D.Va. 1979). In 

Falwell v. Penthouse International, Ltd., 521 F.Supp. 1204 · 

(W.D.Va. 1981) the Court conc~uded that the allegations of the 

complaint did not state a viable claim under Code Sections 

18.2-499 and 18.2-500 because there was no basis for the.qener~l 

allegation that any of the defendants conspired for the specific 

purpose of injuring the plaintiff. The Court noted that the 

plaintiff had alleged no facts or circumstances which even 

remotely sug9ested that the defendants acted for any more 

sinister purpose than to sell maqazines. 

1894 
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In order to recover for a violation of Code Section 

18.2-499(a) the complainants must prove that (1) two or more of 

the defendants acted in concert (2) for the purpose of willfully 

and maliciously damaging the complainants in their reputation, 

trade, business or profession and (3) that the reputation, trade, 

business or profession of the complainants was in fact injured. 

In my view of this case, the liability of the 

defendants under Counts I and II depends on whether they acted 

with the specific intent to injure the complainants in their 

business or profession, and if so, whether they acted willfully 

and maliciously. Keeping in mind that the gist of Counts I and 

II is a violation of a criminal statute to .which severe civil 

penalties are attached, I would construe the statute to require 

proof of actual malice or malice in fact as· contrasted to legal 

malice~ Actual malice, or malice in fact, may be established by 

showing that a person acted out of a sinister or corrupt motive 

such as hatred, personal spite, ill will, or a desire to injure 

the plain~iff. On the other hand, legal malice may be established 

by showing that the actor l~cked legal excuse or justification 

for his actions. This cQnstruction of the statute equates the 

test for_ treble damages with the common law definition of actual 

malice. 

My assessment of the evidence has led me to th~ 

conclusion that Nurse Hess did not act out of a malevolent desire 

to injure Dr. Osheroff or his professional c~rporation in their 

business or profession. Notwithstanding the fact that some of 

her actions demonstrated questionable judgment, I am persuaded · 

that Nurse Hess.was motivated by a desire to fulfill what she 

deemed to be her professional responsibilities as a nurse. Thus, 
-~·4-"ti-•.. 

· Nurse Hess was not party to a conspiracy proscribed by the 

statute. 



Dr. Tolkan's motive or purpose is not as easily 

discernable as that of Nurse Hess. Not only did he have a 

substantial stake in the outcome of the maneuverings between 

Dr. Greenspan and Dr. Osheroff, but he also elected to join 

Dr. Greenspan when confronted with the choice of practicing with 

either Dr. Osheroff or Dr. Greenspan. Nevertheless, I have 

concluded that Dr. Tolkan acted. not out of a malicious.desire to 

damaqe Dr. Osheroff's practice, but rather for the purpose of 

fostering his own practice and rendering proper medical care to 

his patients. Inasmuch as these were legitimate ends, Dr. Tolkan 

was not party to an illegal conspiracy. 

Although Dr.· Tolkan and Nurse Hess may have been the 

unwitting accomplices of Dr. Greenspan and engaged in conduct 

which adversely affected the business or profession of Dr. Osheroff, 

the Court has found that neither of them maliciously conspired, 

with another for the specific purpose made illegal by the statute. 

It follows, then, that since the complainants have failed to 

prove that two or more of the defendants engaged in an illegal 

conspiracy., there has been no violation of Code Section 18.2-499(a). 
\ 

The complainants.contend that, even if Dr. Tolkan and 

Nurse Hess are innocent of violating th~ statute, Dr. Greenspan 

still must respond in treble damages because he violated 

subparagraph (b) of Code Section 18.2-499, which penalizes 

anyone who attem~ts to procure any other person to participate in 

a conspiracy prohibited by subparagraph (a). My research has 

failed to disclose any cases, state or federal, concerning 

subparagraph (b), and its meaning is even more enigmatic than 

that of subparagraph (a) • 

-= I read the statute to mean that Dr. Greenspan must ha"e 

been motivated by a malicious desire to harm Dr. Osheroff a~§~s 

professional corporation in their business or 9rofession in order 
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to have violated either subparagraph (a) or (b) of Code Section 

18.2-499. As in the case of Dr. Tolkan, I am satisfied that 

Dr. Greenspan intended to foster his own practice and render 

proper medical care to his patients, both of which are legitimate 

purposes; however, his conduct was so unprincipled and over

reaching-as to convince me that he did in fact act willfully and 

maliciously for the specific purpose of harming Dr. Osheroff and 

his professional corporation in their business or profession. 

Having considered Dr. Greenspan•s entire course of conduct, 

including his involvement of Dr. Tolkan and Nurse Hess and his 

attempted involvement of Dr. Hampers in his scheme to take over 

Dr. Osheroff 1 s practice, I have reached the conclusion that 

Dr. Greenspan violated Code Section 18.2-499 (b). 

COUNT III 

Count III alleges that the defendants defamed 

Dr. Osheroff and injured his reputation. 

The common law action of defamation includes two 

classes of defamatory statements which encompass the allegations 

allegedly made by the defenqants about Dr. Osheroff in this case.· 

Under Virginia law, the followinq words are actionable per se: 

(1) Defamatory words falsely spoken of a person which impute to 

~he party unfitness to perform the duties of an office or 

employment of profit, or want of integrity in the discharge of 

the duties of such an office or employment; and (2) defamatory 

words falsely spoken of a party which prejudice such party in his 

or her profession or trade. M. Rosenberg and Sons v. Kraft, 

182 va. 512, 518, 29 s.E.2d 375 (1944). 

:The defendants assert that any statements they may have 

made about~Dr. Osheroff were qualifiedly privileged. Dr. Greensp~n 

and Dr. Tolkan rely on Code Section 8.01-581.16 to shield them 

from liability for any statements they made before the Executive 
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Committee -of the Alexandria Hospital, and the Court has heretofore 

ruled that th~ privilege~fforded by t~is statute is a qualified 

privilege. The defendants rely on the common law privilege as to 

any other statements they may have made_. In Taylor v. Grace, 

166 Va. 138, 184 s.E. 211 (1936) the Supreme Court of Appeals 

stated: 

A communication, made. in good faith, on a subject 
matter in which the person communicating has an 
interest, or owes a duty, legal, moral or social, 
is qualifiedly privileged if made to a person 
having a corresponding interest or duty. 
166 Va. at 144. 

In order to successfully invoke the defense of privilege 

when the occasion on which the communications were made was 

qualifiedly privileged, three elements must concur: (1) The 

occasion on which the words were used must be privileged; (2) the 

words used must not transcend the scope of the privilege of the 

occasion; and (3) the words must be used in good faith, without 

actual malice. Rosenberg v. Mason, 157 va. 215, 234, 160 S.E. 190 

(1931). If a communication is one of qualified privilege, the 

person claiming to have been defamed bears the burden of proving 

the existence of actual mal~ce. Story v. Newspapers, Inc., 202 

Va. 588, 590, 118 S.E.2d 668 (1961) .-
• In Preston v. Land, 220 Va. 118, 255 S.E.2d, 509 (1979) 

the Supreme Court stated the burden of the plaintiff to be as 

follows: 

Where defamatory words are uttered under a qualified 
privilege, they are actionable only when the plaintiff 
proves they were spoken with actual malice. 

"[I]n order to avoid the privilege it is 
necessary for the plaintiff to show that the 
words were spoken with malice in fact, actual 
malice, existing at the time the words were · 
spoken; that is, that the communication was 
actuated by some sinister or corrupt motive 
such as hatred, revenqe, personal spite, ill 
will, or desire to injure the plaintiff; or 
what, as a matter of law, is equivalent to 1898 
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malice, that the communication was made with 
such gross indifference and recklessness 
as to amount to a wanton or.willful 
disregard of the rights of the plaintiff." 

(Citations omitted) 220 va. at 120, 121. 

As previously noted in the Findings of Fact, the 

newspaper article attributed to Nurse Hess was never admitted 

into evidence for the purpose of proving that she made the 

allegedly libelous statement contained therein. Thus, Nurse Hess 

may not be found to have libeled Dr. Osheroff as a-result of the 

publication of this article. This leaves for consideration the 

oral statements made by the defendants on other occasions. 

Applying the foregoing principles to the facts and 

circumstances of this case, I have concluded that any statements 

made by Dr. Tolkan and Nurse Hess meet the criteria for qualified 

privilege and ~hat Dr. Osheroff has failed to prove that either 

Dr. Tolkan or Nurse Hess was actuated by actual malice or the 

legal equivalent thereof. 

I have reached a contrary conclusion in the case of 

Dr. Greenspan. I am satisfied from the evidence that he uttered 

false and defamatory statem~nts about Dr. Osheroff which were 

actuated by sinister and corrupt motives and that, as a result 

thereof, he may not avail himself of the defense of privilege. 

Count IV alleges that the defendants intentionally, 

maliciously and wantonly sought to interfere with the contractual 

relationship between the complainants and National Medical Care 

at~empting to cause a breach or disruption thereof. At the 

conclusion of t~e complainants' evidence, the Court granted a 

motion to strike the evidence as to this Count. Accordingly, 

the.defendants will be granted summary judgment as to Count IV. 



COUNT V 

Count V alleges that Dr. Greenspan and.Dr. Tolkan 

breached a fiduciary obligation owed to the complainants, and 

that as a result thereof, Dr. Greenspan, Dr. Tolkan and the 

Prince William Dialysis Facility, Inc. stand to profit at the 

expense of the complainants: The complainants ask that a 

constructive trust be impose~ in their favor on the profits of 

the Prince William Dialysis Facility, Inc. 

A constructive trust is one which the law creates, 

independently of the intention of the parties, to prevent fraud 

or injustice. A constructive trust may arise from actual fraud,_ 

violation of a fiduciary duty or unconscionable conduct amounting 

to constructive fraud. Leonard v. Counts, 221 Va. 582, 272 S.E.2d 

190 (1980)1 Porter v. Shaffer, 147 va. 921, 133 s.E. 614 (1926). 

In Horne v. Holley, 167 Va. 234, 188 S.E. 169 (1936) 'the 

Virginia Supreme C9urt stated: 

It is well settled that where one person 
sustains a fiduciary relation to another he 
can not acquire an interest in the subject 
matter of the relationship adverse to such 
other party. If he does so equity will regard 
him as a constructive trustee and compel him 
to convey to his associate a proper interest 
in the property or to account to him for the 
profits derived therefrom. (Citations omitted) 

· 167 Va. at 240. 

A mere preponderance of the evidence will not suffice 

to prove the basis of a constructive trust. The complainants 

must establish their entitlement to this equitable remedy by 

evidence which is clear, definite and convincing. Sutton v. 

Sutton, 194 Va. 179, 185, 72 S.E.2d 275 (1952). 

Having considered the nature of the relationship 

between Dr. Osheroff and Drs. Greenspan and Tolkan, I have no 

hesitation in concluding that Dr. Greenspan and Dr. Tolkan owed 
1900 

Dr. Osheroff and his professional corporation the high deqree of 
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fidelity required of a fiduciary. Consequently, they were bound 

to exercise the utmost faith and loyalty to their principal or 

employer.· I am equally satisfied that their conduct under the 

circumstances of this case was such as to amply justify the 

imposition of a constructive trust on the profits of the Prince 

William Dialysis Facility. I find no merit in the contention 

of Dr. Greenspan and Dr. Tolkan that Dr. Osheroff is barred from 

this relief because of latches or his failure to mitigate his 
I 

damages. 

COUNT VI 

Count VI alleges that Dr. Greenspan, individually, 

deliberately and intentionally interfered with the business, 

reputation and profession of the complainants. This Count is 

predicated on the common law tort of interference with contractual 

relationships. 

The common law has recognized an action in tort for the 

intentional interference by a third party with the contractual 

relations of another at least since the early English case of 

Lumley v. Gye, 2 El. & Bl. ~16, 118 Eng. Reprint 749 (1853). 

The essential elements of this tort are: (1) existence of a 

contract; (2) the wrongdoer's knowledge thereof; (3) his 

intentional procurement of its breach; (4) the absence of 

justification; and (5) damages resulting therefrom. 45 Am.Jur.2d, 

Interference, § 39. 

Although I am unaware of any Vi~ginia cases which 

explicitly recognize the tort of interference with contractual 

relations~ the case of·Worrie v. ~, 198 Va. 533, 95 S.E.2d 192 

(1956) strongly.suggests that the tort is cognizable in Virginia. 

In Worrie, supra, the Supreme Court of Appeals declared that the 

ri~ht to performance of a contract and to reap the profits 

therefrom are· property rights which are entitled to protection. 



in the courts, and recognized the rule that an action in tort will 

lie against those who conspire to induce the breach of a contract. 

Consequently, I have no hesitation in concluding that Virginia 

recognizes the common law tort of interference with contractual 

relations. 

The case of Adler,· Barish, Daniels, Levin and Creskoff 

v. Epstein, 393 A.2d 1175 (Pa. 1978) is similar in many respects 

to the case at bar and the legal principles explicated therein 

are applicable to the issues posed by Count VI in this case. In 

Adler, Barish, supra, a Philadelphia law firm sought to enjoin 

former associates of the firm from interferinq with existing 

contractual relationships between the firm and its clients. 

Reversing the Superior Court, the Pennsylvania Supreme Court 

directed the Court of Common Pleas to reinstate its final decree 

granti~g an injunction. Noting that the defendants had clearly 

violated the proscription against self-recommendation (solicitation) 

contained in the Code of Professional Responsibility, the 

Pennsylvania Supreme Court concluded that the defendants were 

guilty of 11 improper" conduct justifying injunctive relief. 
' If the "improper" conduct found to exist in Adler, 

.. Barish, supra, was sufficient to justify injunctive relief, then 

the facts of this case are far more compelling. Not only did 

Dr. Greenspan solici~ Dr. Osheroff's patients, but he also 

engaged in a whole series of improper acts calculated to deprive 

Dr. Osheroff of his practice. His conduct was particularly 

reprehensible when considered in light of the fact that .. 

Dr. Osheroff was either suffering or recovering from a severe 

mental depression during much of the time that Dr. Greenspan was 

trying to take unfair advantage of him. 

Dr. Greenspan attempts to justify his actions by 

ar.guing that he was merely fulfilling a duty to provide 1902 

continuinq treatment f·or his patients: and that, .inasmuch as his 
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employment contract did not contain a covenant not to compete, 

he was free to engage in unrestricted·competition with 

Dr. Osheroff after leaving his employment. tfuen analyzed in 

light of the facts, neither of these arguments is persuasive. 

DAMAGES 

Dr. Osheroff receives income related to the practice 

of medicine from three separate sources. Unit professional fees 

of $260.00 per month are paid for each patient receiving chronic 

dialysis treatment within a dialysis facility. Medical practice 

fees are paid for the treatment of patients in the office and 

in the hospital. Lastly, Dr. Osheroff receives a participation 

fee as a result of his contract with National Medical Care, Inc. 

which is equal to 40% of the net income of ~he dialysis centers. 

The complainants rely in large measure on the testimony. 

of Dr. Carl Schramm, an expert economist, to prove their claim 

f~r damages. Using data provided to him, Dr. Schramm calculated 

the income loss sustained by Dr. Osheroff and his professional 

corporation as a.result of the departure of Drs. Greenspan and 

Tolkan and the opening of the Prince William Dialysis Center. 

In doing so, he eliminated the participation fees from his 

projections because they are too speculative and based his 

calculations solely on an aggregation of the medical practice 

fees and.the unit professional fees for the chronic patients. 

Using the assumption that the practice would continue to grow at 

the same rate as the rest of·the greater Washington area, 

Dr. Schramm concluded that the loss to Dr. Osheroff's practice 

would be $824,662.00 for the years 1980 through 1985, which he 

discounted to a present value of $535,270.00. Using the 

assumption that the practice would continue to grow at the faster 

rate previously experienced by the Northern Virginia Dialysis 



Center, ·Dr. Schramm calculated the loss to be $1,237,211.00 for 

the years 1980 through 1985, which he discounted·to a present 

value of $802,948.00. 

I recognize that it is not required that the 

complainants prove their damages with absolute certainty in a 

cause of this nature; nevertheless, I perceive several flaws in 

the complainants' assessment of. their damages. First, Dr. Schramm 

calculated the loss sustained over a period of six years. The 

determination that six years should be used as the basis seems 

arbitrary to me, and I think it more reasonable to conclude that 

Dr. Osheroff could be expected to rebuild his practice to its 

former state within three years after the departure of 

Drs. Greenspan and Tolkan. Furthermore, the longer the period 

for which lost income is projected, the more speculative the loss 

becomes. Second, Dr. Schramm's calculations fail to take note,of 

other factors revealed by the evidence which could have an 

adverse impact on Dr. Osheroff's practice for which Drs. Greenspan 

and Tolkan are not answerable. Last, Dr. Schramm's projections 

do not take into account the obvious fact that Dr. Osheroff 

would not have received all 'of the projected increase in income 

if Dr. Greenspan and Dr. Tolkan had remained in practice. with him. 

After carefully reviewing the evidence, I have 

concluded that the damages sustained should be limited to the 

years 198-01 1981 and 1982 1 and that the projected loss calculated 

by Dr. Schramm should be reduced by SO% in order to mo~e 

accurately reflect the actual out-of-pocket loss sustained by 

Dr. Osheroff and his professional corporation. Accordingly, 

the. compensatory damages awarded again·st Dr. Greenspan for 

Counts I, II and VI will be in the amount of $1841804.00. To 

approach the question from a slightly different angle, this1904 

amount is roughly equivalent to the loss of unit professional 
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fees for thirty patients during· the first of the three years for 

which damages will be allowed, twenty.such patients during the 

second year and ten such patients during the third year. 

As to Counts I and II, the complainants will be awarded 

treble damages against Dr. Greenspan in the total amount of 

$554,412.00, plus a reasonable attorney's fee and costs. If 

counsel are unable to agree on the amount of the attorney's fee, 

the Court will hold a further hearing for the limited purpose of 

deter.mining the amount of the fee. 

As to Count III, Dr. Osheroff will be awarded 

compensatory damages in the amount of $10,000.00 plus punitive 

damages in the amount of $20,000.00 against Dr. Greenspan: 

however, these damages will not be in addition to the. damages 

awarded as to Counts I, II and VI. 

As to Count v, the Court will impose a constructive 

trust upon one-half of the profits of the Prince William Dialysis 

Facility, Inc. in favor of the complainants. Relief is being 

limited to one-half of the profits because Dr. Greenspan's 

employment agreement with Dr. Osheroff contemplated that 

Dr. Greenspan would be made a partner in two years, and it will 

more nearly put the parties in their original position if the 

trust is so limited. 

As to Count VI, the complainants will be award~d 

compensatory damages in the amount of $184,804.00 and punitive 

damages in the amount of $369,608.00 against Dr. Greenspan: 

however, these damages will not be in addition to the damages 

awarded as to Counts I, II and III. 

February_S, 1983 
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- PREFACE 

This edition of Current Opinions of the Judicial Council replaces ·au previous 
editions of Current Opinions and supersedes Opinions and Reports of the 
Judicial Council that was originally compiled in 1958 and last revised in 1979. 
It is intended as an adjunct to the revised Principles of Medical Ethics that 
were adopted at the Annual Convention in 1980. 

Medical ethics involves the professional responsibilities and obligations of 
physicians. Behavior relating to medical etiquette, custom or usage will not be 
dealt with in Curren I Opinions of the Judicial Council. 

The opinions which follow are intended as guides to responsible profes
sional behavior, but they are not presented as the sole or only route to medical 
moraiity. For the sake of brevfty. pronouns of the mascul~ne gender apply to 
both male and female physicians. · 

The Judicial Council encourages comments and suggestions for future edi
tions of this publication. 
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HISTORY 

The earliest written code of ethical principles for medical practice was con
ceived by the Babylonians around 2500 B.C. That document, the Code of Ham
murabi, was indeed a code of conduct, setting forth in considerable detail for 
that era the nature of conduct demanded of the physician. Today that code 
would be subject to criticism because it went into too much detail. It is doubt-. _ 
ful that it could have continued as a practical document through the centuries 
because, as medical science and cultural patterns became more complex, it 
would have required one skilled in jurisprudence to codify and interpret the 
myriad situations covered by it. . 

The Oath of Hippocr§ltes, a brief statement of principles, has come down 
through history as a living statement of ideals to be cherished by the physician. 
This Oath was conceived some time during the period of Grecian greatness, 
probably in the fifth century B.C .. It protected rights of the. patient and 
appealed to the inner and finer instincts of the physician without imposing 
sanctions or penalties on him. Other civilizations subsequently developed 
\\'ritten principles, but the Oath of Hippocrates (Christianized in the tenth or 
eleventh century A.D. to eliminate reference to pagan gods) has remained in 
\\'estern Civilization as an expression of ideal conduct for the physician. 

The most significant contribution to ethical history subsequent to Hippoc
rates was made by Thomas Percival, an English physician, philosopher, and 
writer. In 1803, he published his Code of Medical Ethics. His personality, his 
interest in sociological matters, and his close association with the Manchester 
Infirmary led to the preparation of a "scheme of professional conduct relative 
to hospitals and other charities" from which he drafted the code which bears 
his name. 

At the first official meeting of the American Medical Association in Phila
delphia in 1847, the two principal items of busine~s were the establishment of 
a code of ethics and the creation of minimum requirements for medical educa
tion and training. AlthouglTthe Medical Society of the State of New York and 
the Medico-Chirurgical Society of Baltimore hcn:l formal written codes of med
ical ethics prior to this time, it is clear that AMA 's first adopted Code of Ethics 
was ba~ed on Percival's Code.· 

In general, the language and concepts of the original Code adopted by the 
Association in 184 7 remained the same throughout the years. There were revi
sions, of course .. which reflected the temper of the times and the eternal quest 
to express basic concepts with.clarity. Major revisions did occur in 1903, 1912, 
and 1947. 

In December, 1955, an attempt was made to distinguish medical ethics from 
matters of etiquetie. A draft of a two-part code seeking to accomplish this was 
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sub~itted to the House of Delegates· at that time but was not accepted. This 
proposal was, in effect, a separation of then existing statements. found in the 
Principles~ into two. categories. Little or no change was made in the language of 
the forty-eight sections of the Principles. 

Subsequently, in June. 1956, a seemingly radical proposal was submitted to 
the House of Delegates for consideration. This proposal, a short version of the 
Principles, was discussed at the December, 1956 session of the House after 
wide publication and broad consideration among members of the medical pro
fession. It was postponed for final consideration until the June,1957 meeting 
of the House of Delegates, when the short version was adopted. 

The format of the Principles adopted in June, 1957 is a change from the 
format of the Principles promulgated by Percival in 1803 and accepted by the 
Association in 1847. Ten short sections, preceded by a preamble, .. succinctly 
express the fundamental concepts embodied in the present [1955] Principles," 
according to the report of the Council on Constitution and Bylaws. 'That 
Council assured the House of Delegates in its June, 1957 report that .. every 
basic principle has been preserved; on the other hand, as much as possible of 
the prolixity and ambiguity which in the past obstructed ready explanation, 
practical codification and particular selection of basic concepts has been 
eliminated." 

In 1977, the. Judicial Council recommended to the House of Delegates that 
the Ar..fA·Principles of ~fepical Ethics be revised to clarify and update the 
language, to eliminate reference to gender, and to seek a p~oper and reason
able balance between professional standards and contemporary legal 
standards in our changing society. Given the desire of the Jud~cial Council for a 
new version of the Principles to be widely accepted and accurately under
stood, in 1978 the Judicial Council recommended that a special committee of 
the House be appointed to consider such a revision. This was done and the 
House of Delegates adopted the 1980 revision of the AMA Principles of 
Medical Ethics. 
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AMERICAN MEDICAL ASSOCIATION 

PRINCIPLES OF 
MEDICAL ETIDCS 

PREAMBLE: 
The medical profession has long subscribed to a body of ethical state
ments developed primarily for the benefit of the patient. As a member of 
this profession. a physician must recognize responsibility not only to 
patients, but also to so-ciety, to other health professionals, and to self. The 
following Principles adopted by the American Medical Association are 
not laws, but standards of conduct which define the essentials of honor
able behavior for the physician. 

I. A physician shall be dedicated to providing competent medical service 
with compassion and respect for human dignity. 

II. A physician shall deal honestly with patients and colleagues, and strive 
to expose those physicians deficient in character or competence, or who 
engage in fraud or deception. 

Ill. A physician shall respect the law and also recognize a responsibility to 
seek changes in those requirements which are contrary to the best inter-
ests of the patient. · ' 

IV. A physician shall respect the rights of patients~ of colleagues, and of other 
health professionals,-and shall safeguard patient confidences within the 
constraints of the la\v. · . .. . 

V. A physician shall continue to study, apply and advance scientific kno~·l-
edge, make relevant information available to patients, colleagues, and the 
public, obtain consultation, and use the talents of other health profession-
als when indicated. · -

VI. A physician shall, in the provision of appropriate patient care, except in , 
emergencies, be free to choose whom to serve, with whom to associate, 
and the environment in which to provide medical servi~es. 

VII. A physician shall recognize a responsibility to participate in activities 
contributing to an impro.ved community. 
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1.00 , INTRODUCTION 

1.01 

1.02 

TERMINOLOGY. Historically, the term "ethical" has been used In 
opinions of the Judicial Council and in resolutions adopted by the 
House-of Delegates to refer to matters involving (1) moral princi
ples or practices; (2) customs and usages of the medical profes
sion; and (3) matters of policy not necessarily involving issues of 
morality in the practice of medicine. The term .. unethical" has 
been used to refer to conduct which fails to conform to these 
professional standards, customs and usages, or policies. 
Unethical conduct involving moral principles, values and duties 
calls for disciplinary action such as censure, suspension, or ex-
pulsion from medical society membership. · · 
Failure to conform to the customs a~d usages of the medical 
profession may call for disciplinary action depending upon the 
particular circumstances involved. local attitudes, and how the 
conduct in question may reflect upon the dignity of and respect 
for the medical profession. 
In matters strictly of a policy nature, a physician who disagrees 
with the position of the American Medical Association is entitled 
to freedom and protection of his point of view. 

THE RELATION OF LAW AND ETHICS. The followi~g statements 
are intended to clarify the interrelationship between law and 
ethics. 
Ethical standards of professional conduct and responsibility may 
exceed but are never less than, not contrary to, those required by 
law. · 
Violation of governmental laws may subject the physician t.o civil 
or criminal liability. Expulsion from membership is the maximum 
penalty that may be imposed by a·medical society upon a phy.si
cian who violates ethical standards involving a breach of moral 
duty or prhtciple. However, medical societies have a ch·ic and 
professional obligation to report to the appropriate government~) 
body or state board of medical examiners credible evidence that 
may come to their attention involving the alleged criminal con
duct of any physician ~elating to the practice of medicine. 
Although, 8 physician charged with allegedly illegal conduct may 
be acquitted or exonerated in civil or criminal proceedings, this 
dpes.not discharfte a medical society from its obligation to initiate 
8 disciplinary proceeding against a member with reference to the 
same conduct \\•here there is credible evidence tending to estab
lish unethical conduct. 
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Ethical pronouncements of the Judicial Council and the House of 
Delegates should not be so interpreted, construed or applied as to 
encourage conduct which violates a valid law. 

2.00 OPINIONS.ON SOCIAL POLICY ISSUES 

2.01 ABORnON. The Principles of Medical Ethics of the AMA do not 
prohibit .. a physician from performing an abortion in accordance 
with good medical practice and under circumstances that do not 
violate the law. 

2.02 ALLOCATION OF HEALTH RESOURCES. A physician has a duty 
to do all that he can for the benefit of his individual patients 
without assuming total responsibility for equitable disbursement 
of society's limited health resources. To expect a physician in the 
context of his medical practice to administer governmental 
priorities in the allocation of scarce health resources is to create a 
conflict with the. physician's primary responsibility to his pa· 
tients that would be socially undesirable. 
Limited health care resources should be allocated efficiently and 
on the basis of fair, acceptable, and humanitarian criteria. Priority 
should be given to persons who are most likely to be treated 
successfully or have long term benefit. Social worth is not an 
appropriate criterion. 
Utility or relative worth to society should not determine \\·hether 
an individual is accepted as a donor or recipient of tissue for 
transplantation, selected for human experimentation, or denied 
or given preference in receiving scarce heal~h care treatment or 
resources. 

2.03 ARTIFICIAL INSEMINATION. The informed consent of the woman 
seeking artificial ins_emination and her husband is necessary. The 
prospective parents should be informed that any child conceived · 
by artificial insemination is possessed of and entitled to all the 
rights of a child conceived naturally. 

2.04 ARTIFICIAL INSEMINATION: IN VITRO FERTILIZATION AND EM· 
BRYO TRANSPLANTATION. In vitro fertilization and embryo 
transplantation, when successfully performed is one mechanism, 
among others, of human artificial insemination. This method ·of 
human· artificial insemination holds out new hope for couples 
who want children but have previously been unable to conceive. 
Artificial insemination by in vitro fe~ilization and embryo trans
plantation may allow women previously incapable of conception 
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to bear normal, healthy children. This method of artificial insemi
nation should be availabie to such women on the same terms and 
conditions as other medically acceptable mechanisms of artificial 
insemination. A physician may perform such procedures within 
the confines of the professional physician-patient relation upon 
obtaining the patient's voluntary and informed consent. Only 
physicians with special knowledge and competence in the use of 
such procedures should perform them. The patient's expectations 
of confidentiality should be preserved in all instances. 
Social questions on conception-such as potential fetal or new
born damage due to conception, selection of genetic characteris
tics, the use of surrogate parents, or single parenting,-should not 
be confused with the appropriateness of any particular method of 
insemination. These social cons~deratjons are not unique to in 
. vitro fertilization and embryo transplantation but rather, could ap-
ply to any method of conception. Since in vitro fertilization and 
embryo transplantation is a new and experimental procedure, 
though, research studies are needed for the necessary medical 
kno~·ledge and skills to be developed. Procedures for selecting and 
screening donors to control the transmission of infections and 
genetic disease to the extent cu11ent knowledge permits shbuld be 
required. To protect the interests of women wishing to be involved 
in such research projec~s. the following guidelines should apply: 
A. Voluntary and informed consent, in writing, should be given 

by the patient. 
B. Alternative treatment or methods of care should be carefully 

evaluated and fully explained to' the patie~t.lf a simpler and 
safer treatment is available, it should be pursued. 

C. If possible,·the risk to the embryo or fetus should be as minimal 
as is scientifically known to be p9ssible. 

These standards should also protect the interest of the fetus and 
potential newborn, to as great an extent as seems analytically 
possible. 

CLINICAL INVESTIGATION. The following guidelines are in
tended to aid physicians in fulfilling their ethical responsibilities 
when they engage in the ~linical investigation of new drugs and 
procedures. 
(1) ·-A physician may participate in clinical investigation only to 

the extent that those activities are a part of a systematic pro
gram competently designed, under accepted standards of sci
entific research. to produce data \\·hich is scientifically '·alid 
and significant. · 
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(2) In conducting -clinical investigation, the investigator should 
demonstrate the same concern and caution for the welfare, 
safety, and comfort of the person involved as is required of a 
physician who is furnishing medical care to a patient .inde
pendent of any clinical investigation. 

(3) In clinical investigation primarily for treatment - . 
A. The physician must recognize that the physician-patient 

relationship exists and that professional judgment and 
skill must be exercised in the best interest of the patient. 

B. Voluntary written consent must be obtained from the pa
tient, or from his legally authorized representative if the 
patient lacks the capacity to consent, following: (a) disclo
sure that the physician intends to use an investigational 
drug or experimental procedure, (b) a reasonable explana
tion of the nature of the drug or procedure to be used, risks 
to be expected, and possible therapeutic benefits, (c) an 
offer to answer any inquiries concerning the drug or pro
cedure, and (d) a disclosure of alternative drugs or proce
dures that may be ava1lable. 

i. In exceptional circumstances and to the extent that 
disclosure of information concerning the nature of the 
drug or experimental procedure or risks would be 
expected to materially affect the health of the patient 
and would be detrimental to his best interests, such 
information may be withheld from the patient. In such 
circumstances, such information shall be disclosed to 
a responsible relative or friend of the patient where 
possible. 

ii. Ordinarily, consent should be in writing, except 
~ where the physician deems it necessary to rely upon 

consent in other than written form because of the 
physical or emotional state of the patient. 

iii. Where emergenc)' treatment is necessary, the patient 
is incapable of giving consent, and no one is available 
who has authority to act on his behalf, consent is 
assumed. • 

(4) In clinical investigation primarily for the accumulation of 
scientific knowledge-
A. Adequate safeguards must be provided for the v.•elfare, 

safety and comfort of the subject. It is fundamental socia} 
policy that the advancement of scientific knowledge must 

· always be secondary to primary concern for the in.di
vidual. 
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B. Consent, in writing, shouki be obtained from the subject, 
or from his legally authorized representative if the subject 
lacks the capacity to consent, following: (a) a disclosure of 
the fact that an investigational drug or procedure is to be 
used, (b) a reasonable explanation of the nature of the 
procedure to be used and risks to be expected, and (c) an 
offer to answer any inquiries concerning the drug or pro
cedure. 

C. Minors or mentally incompetent persons may be used as 
subjects only if: 
i .. The nature of the investigation is such that mentally 

competent adults would not be suitable subjects. 
ii. Consent, in \\•riting, is given by a legally authorized 

representative of the subject under circumstances in 
which an informed and prudent adult would reason

. ably be expected to volunteer himself or his child as a 
subject. 

D. No person may be. used a~ a subject against his will. 
E. The overuse of institutionalized persons in research is an 

unfair distribution of research risks. Participation is coer
cive and not voluntary if the participant is subjected to 
powerful incentives and persuasion. 

2.06 ·COSTS. \\"hile ph~·sicians should be conscious of costs and not 

2.07 

pro\·ide or prescribe unnecessary services or ancillary facilities. 
social policy expects that concern for the care the patient receives 
will be the physician's first consideration. This does not preclude 
the physician, individually, or through medical organizations. 
from participating in policy-making with respect to social issues 
affecting health care. 

FETAL RESEARCH GUIDELINES. The following guidelines are 
offered as aids to physicians when they are engaged in fetal 
research:· · · 

(1) Physicians may participate in fetal research when their ac
... tivities are part of a competently designed program. under 

accepted standatds of scientific research, to produce data 
which is scientifically valid and significant. 

(2) If appropriate, properly performed clinical studies on ani
mals and nongravid humans should precede any particular 
fetal research project. 

(3} In fetal research projects, the investigator should demon
s.trate the same care and concern for the fetus as a physician 
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providing fetal care or treatment in a non-research setting. 
(4) All valid federal or state legal requirements should be fol-

lowed. _. 
(S) There should be no monetary payment to obtain any fetal 

material for fetal research projects . 
.(6) Competent peer review committees, review boards, or ad

visory boards should be available, when appropriate, to pro
tect against possible abuses that could arise in such research. 

(7) Rese.arch on the so called "dead fetus," mascerated fetal 
material, fetal cells, fetal tissue, fetal organs, or the placenta 
should be in accord with state laws on autopsy and state laws 
on organ transplantation or anatomical gifts. Informed and 
voluntary tonse.nt, in writing, should be obtained from a 
legally authorized representative of the fetus. 

(8) In fetal research primarily for treatment of the fetus: 

A. Voluntary and informed consent, in writing should be 
given by the gravid woman, acting in the best interest of 
the fetus. 

B. Alternative treatment or methods of care, if any, should 
be carefully evaluated and fully explained. If simpler 
and safer treatment is known, it should be pursued. 

(9) In research primarily for treatment of the gravid female: 

A. Volunt"ry and informed consent, in writing, should be 
given by the patient. 

B. ·Alternative treatment or methods of care should be care
. fully evaluated and fully explained to the patient. If sim

pler an~ safer treatment is known, it should be pursued. 
C. If possible, the risk to the fetus should be the least possi

ble, consistent with the gravid female's need for treat
men!. 

(10) In fetal research involving a viable fetus, primarily for the 
accumulation of scientific knowledge: 

· A. Voluntary and informed consent, in writing, should be 
given by the gravid woman under circumstances in 
which a prudent and informed adult would reasonably 
be expected to give such consent. 

B. The risk to the fetus imposed by the research should be 
the least possible. 

C. The purpose of the research is the production of data and 
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knowledge which is scientifically significant and which 
cannot otherwise be obtained . 

D. In this area of iesearch, it is especially .important to em
phasize that care and concern for the fetus should be 
demonstrated. There should be no physical abuse of the 
fetus . 

GENETIC ENGINEERING. Whatever form of regulation of gene 
splicing, recombinant DNA research, chemical synthesis of DNA 
molecules, or other genetic engineering research is eventually 
developed, there should be independent input from the scientific 
community. organized medicine, industry, and others, in addition 
to the federal government, to prevent abuse &om any sector of 
society, private or public. 
If and when gene replacement with normal DNA becomes a prac
tical reality for the treatment of human disorders, the following 
factors should be considered: . 
(1) If procedures are performed in a research setting, reference 

. should be made to the Judicial Council's guidelines on clini
cal investigation and human experimentation. 

(2) If procedures are performed in a non-research setting, adher
ence to usual and customary standards of medical practice 
and professional responsibility would be required. 

(3) Full discussion of the proposed procedure with the patient 
would be required. The consent of the patient or his legal 
representative should be informed, voluntary, and v.7itten. 

(4} There must be no hazardous or other unwanted virus on the 
viral DNA containing the replacement or conective gene. 

(S) The inserted DNA must function under normal control within . 
.. . the recipient cell·to prevent metabolic damage that could 

damage tissue and the patie11t. 
(6) The effectiveness of the gene therapy should be evaluated as 

best as possible. This \\'ill include determination of the 
natural history of the disease and follow-up examination of 
subsequent generations. . 

(7) Such procedures should be undertaken in the future only after 
careful evaluation of the availability and effectiveness of other 
possible therapy; If simpler and safer treatment is available, it 
should be pursued. 

(8) These coasiderations should be reviewed, as appropriate, as 
procedures and scientific information are developed in the 
future. 
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2.09 ORGAN TRANSPLANTATION GUIDELINES. The following 
statement is offered for guidance of physicians as they seek to 
maintain the high~st level of ethical conduct in the transplanting 
of human organs. .· 

(1) In all professional relationships between a physician and his 
patient, the physician's primary concern must be the health of 
his patient. He owes the patient his primary allegiance. This 
concern and allegiance must be preserved in all medical pro
cedures, including those which involve the transplantation of 
an organ from one person to another where both donor and 
recipient are patients. Care must, therefore, be taken to protect 
the rights of bQth the .donor and the recipient, and no physi
cian may assume a· responsibility in organ transplantation 
unless the rights of both donor and recipient are equally pro
tected. 

(2) A prospective organ transplant offers no justification for a 
relaxation of the usual standard of medical care. The physi
cian should provide his patient, who may be a prospective 
organ donor, with that care usually given others being treated 
for a similar injury or disease. 

(3) When a vital, single organ is to be transplanted, the death of 
the donor shall have been determined by at least one physi
cian other than the recipient's physician. Death shall be de
termined by the clinical judgment of the physician. In making 
this determination, the ethical physician will use all avail
able, currently accepted scientific tests. 

· . (4) Full discussion of the proposed procedure with the donor and 
the recipient or their responsible relatives or representatives 
Is mandatory:The physician should be objective in discussing 
the procedure, in disclosing known risks and possible 
hazards, and in advising of the alternative procedures avail
able. The physician should not encourage expectations be
yond those "·hich the circumstances justify. The physician's 
interest in advancing scientific knowledge must al.ways ·be 
secondary to his primary concern for the patient. 

(5) Transplant proc~dures of body organs should be undertaken 
(a) only by physicians \\·ho possess special medical knowl
edge and technical competence developed through special 
training. study. and laboratory experience and practice, and 
(b) in medical institutions with facilities adequate to protect 
the health and well-being of the parties to the procedure. 

(6) Transplantation of body organs should be undertaken only 
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. after careful evalyation of the availability and effectiveness of 
other possible th~rapy. 

QUALITY OF LIFE. In the making of decisions for the treatment of 
seriously deformed newborns or persons who are severely deteri
orated victims of injury, illness or advanced age, the primary con-

---sideration should be what is best for the individual patient and 
not the avoidance of a burden to the family or to society. Quality of 
life i"s a factor to be considered in determining what is best for 
the individual. Life should be cherished despite disabilities and 
handicaps. except when prolongation would be inhumane and 
unconscionable. Under these circumstances, withholding or re
moving life supporting means is ethical provided that the normal 
care given an individual who is ill is not discontinued. 
In desperate situations involving newborns, the advice and judg
ment of the physician should be readily available, but the decision 
~hether to exert maxim.al efforts to sustain life should be the 
choice of the parents. The parents should be told the options, 
expected benefits, risks and limits of any proposed care; how the 
potential for human relationships is affected by the infant's condi
tion; and relevant information and ans\\·ers to their questions. The 

•. presumption is that the love which parents usually have for their 
children will be dominant in the decisions which they make in de
termining what is in the best interest of their children. It is to be 
expected that parents will act unselfishly, particularly where life 
itself is at stake. l)nless there is convincing evidence to the con
trary, parental authority should be respected. 

TERMINAL ILLNESS. The social commitment of the physician is 
. to prolong life and relieve suffering. Where the observance of one 

conflicts with the other, the physician, patient, and/or famiJy of. 
the patient have discretiOI} to resolve the conflict. 

For humane reasons, with informed consent a physician may do 
wh@.t is medically necessary to alleviate severe pain, or cease or 
omit treatment to let a t~rminally ill patient die, but he should not 
intentionally cause death. In determining whether the adminis
tration of potentially life-prolonging medical treatment is in the 
best interest of the patient. the physician should consider what 
the possibility is for extending life under humane and comfortable 
conditions and ·what are the wishes and attitudes of the family or 
those who have responsibility for the custody of the patient. 

Where a terminally ill patient's ~oma is beyond doubt irreversi-
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ble and there are adequate safeguards to confirm the accuracy of 
' the diagnosis, all means of life support may be discontinued. If 

death does not occur when life support syitems are discontinued, · 
the comfort and dignity of the patient should be maintaine~. 

2.12 UNNECESSARY SERVICES. It is unethical for a physician to pro-
vide or prescribe unnecessary services or unnecessary ancillary I 

I 

facilities. 1 
2.13 WORTHLESS SERVICES. A physician should not seek com pen- I 

I 

sation for providing services which he knows or should know are 1 
generally regarded among reputable physicians as worthless. 

I 3.00 OPINIONS ON INTERPROFESSIONAL RELAnONS 

3.01 . NONSCIENTIFIC PRACnTIONERS.It is wrong to engage in or to 
i 

aid and abet in treatment which has no scientific basis and is 
dangerous, is calculated to deceive the patient by giving him false 
hope, or which may cause the patient to delay in seeking proper 
care until his· condition becomes irreversible. 
Physicians should also be mindful of state laws which prohibit a 
physician from aiding and abetting an unlicensed person in the 
practice of medicine, aiding or abetting a person v.·ith a limited 
license in providing services beyond the scope of his license. or 
undertaking the joint medical treatment of patients under the 
foregoing circumstances. 
A physician is otherwise free to accept or decline to serve anyone 
who seeks his services, regardless of who has recommended that 

' the individual see the physician. 

3.02 OPTOMETRY. An ophthalmologist may employ an optometrist as 
ancillary personnel to ~ssist him provided the optometrist is iden-
tified to patients as an optometrist. 
A physician may send his patient to a qualified and ethical 
optometrist for optop1etric services. The physician would be ethi-
cally remiss, of course, if before doing so he did not ensure that ~ 

, there was an absence of any medical reason for his patient's com-
plaint, and he would be equally remiss if he sent a patient without 

; having made a medical evaluation of the patient's condition. 
Physicians may teach in recognized schools of optometry for the 
purpose of improving the quality of optometric education. The 
scope of this teaching may-embrace subjects v.·ithin the legitimate 
scope of optometry which are designed to prepare students to 
engage in optometry within the limits prescribed by la\v. 

·. 
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REFERRAL OF PATIENTS. A physician may refer a patient for 
diagnostic or therapeutic services to another physician, limited 
practitioner, or any other provider of health care services permit
ted by law to furnish such services, whenever he believes that this 
may benefit the patient. As in the case of referrals to physician
specialists, referrals to limited practitioners should be based on 
their individual competence and ability to perform the services 
needed by the patient. A physician should not so refer a patient 
unless he is confident that the services provided on referral will be 
performed competently and in accordance ·with accepted scien
tific standards and legal requirements. 

SPECIALISTS •. A physician may choose to limit his practice to a 
specialty or to certain specicdized services. He may also choose to 
provide services as a consultant to patients sent to him by other 
physicians, or to all patients at a hospital with which he has a 
contractual arrangement. He may, as an independent practitioner, 
choose to accept or decline patients sent to him bl' licensed 

· limited practitioners, by laymen, or by others. 
A physician may choose those persons whom he \\'ill accept as 
patients and also may exercise his choice by the terms of contrac
tual arrangements with other physicians, medical groups, hospi
tals or other institutions. A physician may freely choose those 
whom he will serve, in the absence of legal considerations to the 
contrary. 
The obligations which a physician has to provide information to a 
patient or any other party are those required by customary good 
medical practice and law. Although a physician mal' choose to 
limit his .practice to certain diagnostic services, he may not ne
glect a patient under his care . 

• 

3.05 TEACHING. Physicians are free to engage in any teaching permit
ted by mw for which they are qualified . 

4.00 OPINIONS ON HOSPITAL RELATIONS 

4.01 ADMISSION FEE. Charging a separate and distinct fee for the 
incidental, administrative, non-medical service the physician 
performs hi securing the admission of a patient to a hospital is not 
in xeeping \\'ith the traditions of the American Medical Associa
tion and is unethical. 
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4.02 

4.03 

ASSESSMENTS, COMPULSORY. It is improper to condition 
medical staff membership or privileges on compulsory assess
ments for any purpose. 

BILLING FOR HOUSEST AFF SERVICES. When a physician as
sumes responsibility for the services rendered to a patient by a 
resident, the physician may ethically bill the patient for services 
which were performed under the physician's personal observa· 
tion, direction and supervision. 

4.04 HEALTH FACILITY OWNERSHIP BY PHYSICIAN. A physician 
may own or have a financial interestin a for-profit hospital, nurs~ 
ing home or other health facility, such as a free-standing surgical 
center or emergency clinic. However, the physician has an affirm· 
ative ethical obligation to disclose his ownership of a health 
facility to his patient, prior to admission or utilization. 

4.05 

Under no circumstances may the physician place his O\\'n finan· 
cial interest above the welfare of his patients. The prime objective 
of the medical profession is to render service to humanity; reward 
or financial gain is a subordinate consideration. For a physician to 
unnecessarily hospitalize a patient or prolong a patient's stay in 
the health facility for the physician's financial benefit would be 
unethical. 
If a conflict develops between the physician's financial interests 
and the physician's responsibilities to the patient, the conflict 
must be resolved to,the patient's benefit. 

· ORc;aANI~ED MEDICAL STAFF. The organized medical staff is an 
integral part of the hospital structure. Under authority delegated 
by·the gov~rning bbard,,it performs essential hospital functions. 
The organized medical staff conducts professional activities that 
are designed to improve professional skills and to enhance the 
quality of patient care in the hospital. 

. The organized medical staff performs essential hospital functions 
even though it may often consist primarily of independent prac
ticing physicians \\·ho are not hospital employees. As a practical 
·matter, however, the organized medical staff may enjoy a dual sta
tus. In addition to functioning as a division of the hospital, 
members of the organized medical staff may choose to act as a 
group for the.purpose of communicating and dealing with the gov· 
erning board and others with respect to matters that concern the 
interests of the organized medical staff and its members. This is 
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ethical so long as there is no adverse interference with patient care 
or violation of applicable laws. 

PHYSICIAN·HOSPIT AL CONTRACTUAL AELA TIONS. There are 
various financial or contractual arrangements that physicians and 
hospitals may enter into and find mutually satis(actory. A physi
cian may, for ,xample, be a hospital employee, a hospital
associated medical specialist, or an independent practitioner 
with staff privileges. The form of the contractual or financial 
arrangement between physicians and hospitals depends on the 
facts and circumstances of each situation. A physi.cian may be 
employed by a hospital for a fixed annual amount, for a certain 
amount per hour~, or pursuant to other similar arrangements that 
are related to the professional services,· skill, education, expertise, 
or time involved. 
Any conduct that results in the pro\'ision of unnecessary services 
or overutilization Qf services or facilities is, of course, unethical 
and should be discouraged. If such problems arise, though, these 
problems should be addressed directly and considered in the light 
of the facts and circumstances of the particular situation. · 

4.07 STAFF PRIVILEGES. The mutual objective of both the governing 
board· and the organized medical staff is to improve the quality 
and efficiency of patient care in the hospital. Decisions regarding 
hospital privileges are based upon the individual physician's 
training, experience and demonstrated competence. Physicians 
who are involved in the granting, denying or termi:qation of the 
hospital privileges of other physicians have an ethical responsi
b~lity to be guided primarily by concern for the welfare and best 
interests of patients in discharging this responsiBility. Personal 
friendships or· antagonisms should be disregarded in fulfilling 
this respQPsibility. 

5.00 

5.01 

-
OPINIONS ON CONFIDENTIALITY, ADVERTISING AND COMMUN-
ICATIONS MEDIA RELATIONS 

ADVERTISING AND PUBLICITY. There are no restrictions on 
advertising by physicians except those that can be specifically jus
tified to protect the public from deceptive practices. A physician . 

· may publicize himself as a physician through any commercial 
publicity or other form of public communication (including any 
ne\\~aper, magazine, telephone directory, radio, television or 
other advertising) provided that the communication shall not be 

13 



• 

·. ... . 

• ·-·-. ··- • -, ···---~- ·- _. . ...,,. ~--- • ,__.. ···----~ -~ ..... ,_,__, .......... ·- ---~----- •• _.......,~-,... ......... a., ••• -·. 

I 

,., ... 
' ~· J 
' 

mi~leading because of the omission of necessary material informa· 
tion, shall not contain any false or misleading statement, or shall 
not otherwise operate to deceive. 
The form of communication should be designed to communicate 
the information contained therein to the public in a direct, digni
fied· and readily comprehensible manner. Aggressive. high pres
sure advertising and publicity may create unjustified medical ex
pectations. Any advertisement or publicity, regardless of format or 
content should be true and not misleading. 
The communication may include: (a) the educational background 
of the physician; (b) the basis on which fees are determined 
(Including .charges for specific services); (c) available credit or 
other methods of payment; and (d) other information ·about the 
physician which a reasonable person might regard as relevant in 
determining whether to seek the physician's services .. 
Testimonials of patients. however. as to the physician's skill or the 
quality of his professional services should not be publicized. 
Statements relating to the quality of medical services are ex· 
tremely difficult, if not impossible, to verify or measure by objec
tive standards. Claims regarding experience, competence and the 
quality of the physician's services may be made if they can be 
factually supported and if they do not imply that he has an exclu
sive and unique skill or remedy. A statement that a physician has 
cured or successfully treated a large number of cases in\•ol\'ing a 
particular serious ailment may imply a certainty of result and 
create unjustified and misleading expectations in prospective 
patients. 
Consistent with Federal regulatory standards which apply to 
commercial ~dvertising, a physician who is considering .the 
placement of an advertisement or publicity release, whether in 
print, radio or television, should determine in advance that his 
communication or message is explicitly and implicity truthful 
and not misleading. These standards require the advertiser to 
have a reasonable basis for claims before they are used in advertis- . 
ing. The reasonable basis must be established by those facts 
known to the advertiser. and those which a reasonable, prudent 
advertiser should have discovered. 
As used herein, references to a .. physician" a·pplies also to infor
mation relating to the physician's group, partners or associates. 
Ariy communication or message within the scope of this opinion 
should include the name of at least one physician responsible for 
its content. 
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ADVERTISING AND HMOS. A physician may provide medical 
services to members of a prepaid medical care plan or to members 

. of a health maintenance organization which seeks members or 
subscribers through advertising. Physicians practi~ing in prepaid 
plans or HMOs are subject to the same ethical principles as are 
other- physicians. Advertising which would lead prospective · 
members or subscribers to believe that the services of a named 
physician who has a reputation for outstanding skill would be 
routinely available to all members or subscribers, if in fact this is 
not so, is deceptive. However, the publication by name of the ros
ter of physicans who provide services to members, the type of 
practice in which each is engaged, biographical and other relevant 
information is not a deceptive practice. 

5.03 COMMUNICATIONS MEDIA: PRESS RELATIONS. A physician 
should -not discuss a patient's medical condition •. disease or ill
ness with the press without the patient's authorization. The 
patient or the patient's lawful representative may authorize a phy
sician to disclose health information concerning the patient to the 
press. The physician may release only authorized information or 
that which is public knowledge. 

5.04 COMMUNICATIONS MEDIA: STANDARDS OF PROFESSIONAL 
RESPONSIBILITY. Because certain news is a part of the public 
record or is a matter of concern to civil authorities, it is readily 
available for publication. Physicians should cooperate with the 
press to insure that medical news of this sort is available more 
promptly and more accurately than would be possible without 
their assistance. \ 
News in this category, known as news in the public domain. 
includes: births, deaths, accidents, and police cases. 

. ·--, .. 

The follo\ving information in the public domain can be made · 
available without the patient's cdnsent: 
A. Person@l information: patient's name, address, age. sex, race, 

marital status. employer, oEcupation, name of parents in case 
of births. name of next-of-kin in case of deaths. 

B. Nature of accident: Only general information regarding in- · 
juries will be released. This consists of the name of the injured 
portion of the body, such as back injury and the like. It may be 

.- stated that there are internal injuries. 
·If the patient is unconscious when brought to the hospital, a 
statement to that effect may be made. 
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Statements regarding the circumstances surrounding shoot
ings. knifings, and poisonings are properly police matters. and 
questions whether they were accidental or otherwise should 
be referred to the appropriate authorities. 
A statement may be made to the effect that.·the patient was 
injured by a knife or other sharp instrument, but no statement 
may be made as to whether or not it was assault, accident, or 
self-inflicted. · 
A statement may be made that the patient received burns and 
the member of the body affected may be indicated. 
No statement may be made that there was a suicide or at- · 
tempted sui·cide. 
No statement may be made to the effect that ~ntoxication or 
drug addiction was involved. 
No statement may be made that moral turpitude was involved. 

C. Diagnosis and prognosis: Inasmuch as a diagnosis may be 
made only by a physician a~d may depend upon X-ray and 
laboratory studies, no statement regarding diagnosis should 
be made except by or on behalf of the attending physician. For 
the same reason. prognosis will be given only by the attending 
physician or at his direction. 

D. Patient's condition: A statement may be made as to the general 
condition of the patient using the follO\\'ing classifications: 
minor injuries or similar general diagnosis, good, fair, serious, 
critical. 
When information concerning a specific patient is requested, 
the physician must obtain the consent of the patient or his 
authorized ,representative before releasing such information. 
The patient's decision is final under the law. Physicians are 
ethically and legally required to protect the personal privacy 
and other legal rights of patients. The physician-patient rela-

.. tionship an~ its confidential nature must be maintained. With 
these considerations in mind, the physician may assist the 
representatives of the media in every way possible . 

CONFIDENTIALITY: ATTORNEY-PHYSICIAN RELATION.· The 
patient's history, diagnosis, treatment, and· prognosis may be dis
cu~sed with the patient's lawyer with the consent of the patient or 
the patient's lawful representative. 
A physician may testify in court or before a workmen's compensa
tion board or the like in any personal injury or related case. 

CONFIDENTIALITY: COMPUTERS. The utmost effort and care 

. · ... •" 
.. . . . .. 

16 

1930 

. .. . 



• •. 

• 

• 

.· 

1931 

0 •• . . .. . ... ... · .. . . ---·~. 
( \•. . ': 

0 • 

• 

must be taken to protect the confidentiality of all medical records. 
This ethical principle applies to computerized medical records as 
it applies to any other medical records. 
The confidentiality of physician-patient communications is de
sirable to assure free and open disclosure by the patient to the 
physician of all information needed to establish a proper diag
noSis and attain the most desirable clinical outcome possible . 
Protecting the confidentiality of the personal and medical infor
mation in such medical records is also necessary to prevent 
humiliation, embarrassment, or discomfort of patients. At the 
same time, patients may have legitimate desires to have medical 
information concerning their care and treatment forwarded to 
others. 
Both the protection of confidentiality and the appropriate release 
of information in records is the rightful expectation of the patient. 
A physician should respect thE!! patie~t's expectations of confiden
tiality concerning medical records that involve the patient's care 
and treatment, but the physician should also respect the patienrs 
authorization to provide information from the medical record to 
those whom the patient authorizes to inspect all or part of it for 
legitimate purposes. · 
Computer technology permits the accumulation, storage, and 
analysis of an unlimited quantum of medical information. The 
possibility of access to information is greater with a computerized 
data system than with information stored in the traditional writ
ten form in a physician's office. Accordingly. the guidelines below 
are offered to assist physicians and computer service organiza
tions in maintaining the confidentiality of information in medical 
records when that information is stored in computerized data 
bases. It. should be recognized that specific procedures adapted 
from.application of these concepts may vary depending upon the 
nature of the orgaJtization procpssing the data as welf as the appro
priate and authorized use of the stored data. 
Guideliqes on a computerized data base: 
(1) Confidential medical information entered into the comput

erized data base should be verified as to authenticity of 
source. 

(2). The patient and physician should be advised about the exist
ence of computerized data bases in which medical informa
tion concerning the patient is stored. Such information 
should ~e communicated to the physician and patient prior to 
the physician's release of the medical information. All indi\'i
duals and organizations with some form of access to the com-
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puterized data bank, and the level of access permitted, should 
be specifically identified in advance. 

(3) The physician and patient should be notified of the distribu
tion of all ·reports reflecting identifiable patient data prior to 
distribution of the reports by the computer facility. There 
should be approval by the physician and patient prior to the 
release of patient-identifiable clinical and administrative data 
to individuals or organizations external to the medical care 
environment, and such information should not be released 
without the express permission of the physician and the 
patient. 

(4) The dissemination of confidential medical data should be 
limited to only those individuals or agencies with a bona fide 
use for the data. Release of confidential medical information 
from the data base should be confined to the specific purpose 
for which· the information is requested and limited to the spe
cific time frame requested. All such organizations or individ
uals should be advised that authorized release of data to them 
does not authorize their further release of the data to addition
al individuals or organizations. 

(5) Procedures for adding to or changing data on the comput
erized data base should indicate individuals authorized' to 
make changes, time periods in \Vhich changes take place, and 
those individuals who will be informed about changes in the 
data from the medical records. 

(6) Procedures for purging the computerized data base of archaic 
or inaccurate data should be established and the patient and 
physician should be notified before and after the data has been 
purged. There should be no commingling of a physician's 
computerized patient records with those of other computer 
service bureau c~ients. In addition, procedures should be. 
developed to protect against inadvertent mixing of individual 
reports or ;egments thereof. · 

(7) The computerized medical data base should be on-line to the 
comput~r terminal only when authorized computer programs 
requiring the medical data are being used. Individuals and or
ganizations external to the clinical facility should not be pro
vided on-line access to a computerized data base containing 

· identifiable data from medical records concerning patients. 
(8) Security: 

. . . . . .· 

A. Stringent security procedures for entry into the immediate 
environment in which the computerized medi~al data 
base is stored and/or processed or for other\\·ise. having 
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access to confidential medical information should be de
veloped and strictly enforced so as to prevent access to the 
computer facility by unauthorized personnel. Personnel 
audit procedures should be developed to establish a rec
ord in the event of unauthorized disclosure of medical 
data. A roster of past and present service bureau personnel 
with specified levels of access to the medical data base 
should be maintained. Specific administrative sanctions 
should exist to prevent employee breaches of confidential
ity and security procedures. 

B. All terminated or former employees in the data processing 
environment should have no access to data from the medi
cal records concerning patients. 

C. Involuntarily terminated employees working in the data 
processing environment in which data from medical rec
ords. concerning patients are pr~cessed should im
mediately upon termination be removed from the comput
erized medical data environment. 

D. Upon termination of computer service bureau services for 
a physician, those computer files maintained for the 
physician should be physically turned over to the physi
cian or destroyed (erased). In the event of file erasure, the 
computer service bureau should verify in writing to the 
physician that the erasure has taken place. 

5.07 CONFIDENTIALITY: INSURANCE COMPANY REPRESENTA· 
TIVE. History, diagnosis, prognosis, and the like acquired during 
the physician-patient relationship may be disclosed to an insur
ance company representative only if. the patient or his la\\·fuJ 
representative has consented to the disclosure. A physician's 
responsibilities to his patient are not limited to the actual practice 
of medicine. They also include the peH'ormance of some services 
ancillary to the practice of medicine. These services might in
clude certificati~n that the patient was under the physician's care 
and comment on the diagnosis and therapy in the particular case. 

5.08 

1933 

CONFIDENTIALITY: PHYSICIANS IN INDUSTRY. Where a physi
cian's services are limited .to pre-employment physical examina
tions or examinations to determine if an employee who has been 
ill or injured is able to return to work, no physician-patient rela
tionship exists between the physician and those individuals. 
Nevertheless, the information obtained by the physician as a re
sult of such examinations is confidential and should not be com-
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municated to a third party without the individual's prior written 
consent, unless it is required by law. U the individual authorizes 
the release of medical information to an employer or a potential 
employer, the physician should release only that information 
which is reasonably relevant to the employer.'s decision regarding 
that individual's ability to perform the work required by the job. 
A physician-patient relationship does exist when a physician 
renders treatmef!t to an employee, even though the physidan is 
paid by the employer. U the employee's illness or injury is work
related. the release of medical information as to the treatment pro
vided to the empl_oyee may be subject to the provisions of workers 
·compensation laws. The physician must comply with the require
ments of such laws, if applicable. However, the physician may not 
otherwise discuss the employee's health condition with the 
employer without the employee's consent or, in the event of the 
employee's incapacity, the family's consent. 
Whenever statistical information about employee's health is 
released, all employ~e·identities should be deleted. 

6.00 OPINIONS ON FEES AND CHARGES 

6.01 FEES FOR MEDICAL SERVICES. A physician should not charge 
or collect an illegal or excessive fee. For example, an illegal fee 
occurs when a physician accepts an assignment as full payment 
for services rendered to a Medicare patient and then bills the 
patient for an additional amount. A fee is excessive when after a 
review of the facts a person knowledgeable as to current charges 
made by physicians would be left with a definite and firm convic
tion that the fee is in excess of a reasonable fee. Factors to be 
considered as guides in determining the reasonableness of a fee 
include the following: · 
(a) the difficulty and/or.uniqueness of the services performed and 

the-time, skili and experience required; 
(b) tlie fee customarily charged in the locality for similar ~hysican 

.. services; ·•· 
(c) the amount of the charges involved; 
(d) the quality of performance; 
(e) the nature and length of the professional relationship with the . 

patient; and · 
(f) the experience, reputation and ability of the physician in per

forming the kind of services involved. 

6.02 FEES: GROUP PRACTICE. The division of income among mem
bers of a group, practicing jointly or in a partnership, may be 
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determined by the members of the group and may be based on the 
value. of the professional medical services performed by the 
member and -his other services and contributions to the group. 

&.03 FEE SPLinlNG. Payment by one physician to another solely for 
the referral of a patient is fee splitting and is improper both for the 
physician making the payment and the physician receiving the 
payment. 
A physician may not accept payment of any kind, in any form, 
from any source, such as a pharmaceutical company or pharma
cist, an optical company or the manufacturer of medical applian
ces and devices, for prescribing or referring a patient to said source 
for the purchase of drugs, glasses or appliances. 
In each case, the payment violates Ute requirement to deal honest
ly with patients and colleagues. The patient relies upon the·advice 
of the physician on matters of referral. All referrals and prescrip
tions must be based on the skill and quality of the physician to 
whom the patient has been referred or the quality and efficacy of 
the d-rug or product prescribed. 

6.04 FEE SPLITTING: CLINIC OR LABORATORY REFERRALS. Clin
ics or laboratories that compensate physicians based solely on the 
amount of work referred by the physician to the clinic or labora
tory are engaged in fee splitting which is unethical. 

6.05 FEE SPUTTING: DRUG PRESCRIPTION REBATES. A physician 
may not accept any kind of payment or compensation from a drug 
company for prescribing its products. The physician should keep 
the following· considerations in mind: 
(1) A physician should only prescribe a drug based on his reason

able expectations of the effecth,.eness of the drug for the par
ticular patient. 

(2) The quantity of the drug press:ribed should be no greater than 
that which is reasonably required for the patient's condition. 

, 6.06 INSURANCE FORM COMPLETION CHARGE. The attending 
physician should com.plete without charge the appropriate 
''simplified" insurance claim forms as ·a part of his service to the 
patient-to enable the patient to receive his benefits. A charge for 
more-complex forins may be made in conformity with local custom. 

6.07 
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INTEREST CHARGES AND FINANCE CHARGES. Although 
harsh oUommercial collection pr.ctices are discouraged in the 
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practice of medicine, a physician who has experienced problems 
with delinquent accounts may properly choose to request that 
payment be made at the time of treatment ~r add interest or other 
reasonable charges to delinquent accounts. The patient must be 
notified in advance of the interest or other reasonabl·e finance or 
service charges by such means as the posting of a notice in the phy
sician's waiting room, the distribution of leaflets describing the 
office billing practices and appropriate notations on the billing 
statement. The physician must comply with state and federal laws 
and regulations applicable to the imposition of such charges. The 
Judicial Council encourages physicians who choose to add an in
terest or finance charge to accounts not paid within a reasonable 
time to make exceptions it:l hardship cases. 

LABORAT.ORV BILL. \Vhen it is not possible for the laboratory 
bill to be sent directly to the patient, the referring physician's bill 
to the patient should indicate the actual charges for laboratory 
services, including the name of the laboratory, as well as any 
separate charges for his own professional ser\'ices. 

SURGICAL ASSISTANT'S FEE. Each physician engaged in the 
care of the patient is entitled to compensation commensurate with 
the value of the services he has personally rendered. 
No physician should bill or be paid for a service which he does not 
perform; mere referral does not constitute a professional service 
for which a professional charge should be made or for which a fee 
may be ethically paid or received. 
\Vhen se~ices are provided by more than one physician, each 
physician should submit his own bill to the patient and be com
pensated separately, if possible. 
It is·ethically permissible in certain circumstances, ho\vever. for a 
surgeon to engage other physicians to assist him in the perform
ance of a surgical procedure and to pay a reasonable amount for 
such assistance, provided the nature of the financial arrangement 

· is made known to the patient. This principle applies whether or 
not the assisting physician is the referring physician. · 

COM.PETinON. Competition between and among physicians and 
other health care practitioners on the basis of competitive factors 
such as quality of services, skill. experience, miscellaneous con
veniences offered to patients, credit terms, fees charged, etc., is not 
only ethical but is encouraged. Ethical medical practice thrives 
best under free market conditions when prospective patients have 
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adequate information and opportunity to choose freely between 
and among competing physicians and alternate systems of medi
cal care. 

OPINIONS ON PHYSICIAN RECORDS 

7.01 RECORDS OF .PHYSICIANS: AVAILABILITY OF INFORMATION 
TO OTHER PHYSICIANS. The interest of the patient is paramount 
in the practice of medicine. and everything that can reasonably 
and lawfully be done to serve that interest must be done by all 
physicians who have served or are serving the patient. A physi
cian who formerly treated a patient should not refuse for any rea
son to make his records of that patient promptly available on re
quest·to· another physician presently 'treating the patient. Proper 
authorization for the use of records must be granted by the patient. 
Medical reports should not be withheld because of an unpaid bill 
for medical services. 

7.02 RECORDS OF PHYSICIANS: INFORMATION AND PATIENTS. 
Notes made in treating a patient are primarily for the physician's 
O\vn use and constitute his personal property. Ho\~ever, on request 
of the patient a physician should provide a copy or a summary of 
the record to the patient or to another physician, an attorney, or 
other person designated by the patient. 
Several states have enacted statutes that authorize patient access 
to medical records. These statu\es vary in scope and mechanism 
for permitting patients to review or copy medical records. Access 
to mental health records, particularly, may be limited by statute or 
regulation. A physician should become familiar with the applica
ble laws, rules or regulations on patient access to medical records. 
The record is a confidential document involving the physician-

. patient relationship and should not be communicated to a third 
party without the patient's pt,ior written consent, unless it is re
quired by law or is necessary to protect the welfare of the individu
al or the community. Medical reports should not be withheld be
cause of an unpaid bill for medical services. Simplified, routine 
insurance reimbursement forms can be prepared without charge, 
but a charge for- more complex. complicated reports may be made 
-in conformity.with local custom. 

7.03 RECORDS OF PHYSICIANS ON RETIREMENT. A patient's r~
cords may be necessary to the patient in the future not on]y for 
medical care but also for employment. insurance, litigation. or 
other reason. When a physician retires or dies, patients should be 
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notified and urged to find a new physician and should be informed 
that upon authorization records will be sent to the new physician. 
Records which may be of value to a patient and v.•hich are not for
warded to a new physician should be retained, either by the physi
cian himself, another physician. or such oth~r person lawfully 
permitted to act as a custodian of the records. 

SALE OF A MEDICAL PRACnCE. A phl'Sician or the estate of a 
deceased physician may sell to another physician the elements 
which comprise his practice, such as furniture, fixtures, equip
ment, office leasehold and goodwill. In the sale of a medical prac
tice, the purchaser is buying not only furniture and fixtures, but 
also goodwill, i.e., the opportunity to take over the patients of the 
seller. · 

The transfer of records of patients is subject, however, to the 
following: 
1. All active patients should be notified that the physician (or 

his estate) is transferring the practice to another physician 
who will retain custody of their records and that at their writ
ten request, within a reasonable time as specified in the no
tice, the records or copies will be sent to any other physician 
of their choice. Rather than destroy the records of a deceased 
physician, it is better that they be transferred to a practicing 
physician v.·ho \viii retain them subject to requests from pa
tients that they be sent to another physician. 

2. A reasonable charge may be made for the cost of duplicating 
records. 

8.00 OPINIONS ON PRACTICE MATTERS. 

8.01 APPOINTMENT CHARGES •. A physician may charge a patient for 
a missed appointment or for one riot cancelled 24 hours in advance 
if the patient is fully advised that the physician will make such a 
charge. The P.ractice, however, should be resorted to infrequently 
·and always ~ith the utmost consideration for the patient and his 
circumstances. 

8.02 CLINICS. Physicians practicing in a group or clinic are, both indi
vidually, and as a group, subject to the Principles of M·edical 
Ethics. 

8.03 CONSULTATION. Physicians should obtain consultation when
ever they believe that it would be helpful in the care of the patient 
or when requested by the patient or the patient's representative. 

. · ..... I •• • • .. 
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When a patient is referred to a consultant, the referring physician 
should provide a history of the case and such other information as 
the consultant may need and the consultant should advise the 
refening physician of the results of the consultant's examination 
and recommendations relating to the management of the case. A 
physician selected by a patient for the purpose of obtaining a se
cond opinion on an elective procedure is not obligated to advise 
the patient's regular physician of the findings or recommenda
tions.· 

·a.o4 CONTINGENT PHYSICIAN FEES. If a physician's fee for medical 
service is contingent on the successful outcome of a claim, there is 
the ever-present danger that the physician may become less of a 
healer and more of an advocate. Accordingly. a physician's fee for 
medical services should be based on the value of the service 
provided by the physician to the patient and not on the uncertain 
outcome of a contingency that does not in any .way relate to the 
value of the medical service . 

8.05 

8.06 

. . CONTRACTUAL RELATIONSHIPS. The contractual relation
ships that physicians assume "·hen they enter prepaid group 

·practice plans are varied. 
Income arrangements may include hourly wages for physicians 
working part time, annual salaries for those working full time, and 
share of group income for physicians \\'ho are partners in groups 
that are somewhat autonomous and contract with plans to provide 
the required medical care. Arrangements also usually .include a 
range of fringe benefits, such as paid vacations, insurance and 
pension plans. . . . 
Physicians may work directly for plans or may be employed by the 
medical group or the hospital that" has contracted with the plan to 
provide ~ervices. The AMA recognizes that under proper legal 
authority such plans may be established and that a physician may 
be employed by, or otherwise -serve, a medical care plan. In the 
operation of such plans, physicians should not be subjected to 
lay interference in professional medical matters and their pri
mary responsibility should be to the patients they serve . 

DRUGS AND D.EVICES: PRESCRIBING. 
{1) A physician should not be influenced in the prescribing of 

drugs, devices or appliances by a direct or indirect financial 
if!!_erest in a pharmaceutical firm. or other supplier. Whether 
the firm is a manufacturer, distributor, wholesaler or repackag-
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er of the products involved is immaterial. Reputable firms rely 
on quality and efficacy to sell their products under competi
tive circumstances and do not appeal to physicians to have 
financial involvements with the firm in order to influence 
their prescribing. . 

(2) A physician may own or operate a pharmacy if there is no 
resulting exploitation of patients. 

(3) A physician should not give patients prescriptions in code or 
enter into agreements with pharmacies or other suppliers 
regarding the filling of prescriptions by code. 

(4) Patients. are entitled to the same freedom of choice in selecting 
who will fill their prescription needs as they are in the choice 
of a physician. (See 9.05). The prescription is a written direc
tion for a therapeutic or corrective agent. A patient is entitled 
to a copy of the physician's prescription for drugs, eyeglasses, 
contact lenses, or other devices as required by the Principles of 
Medical Ethics and as required by law. The patient has the 
right to have the prescription filled wherever the patient 
wishes. 

(5) Patients have an ethically and legally recognized right to 
prompt access to the information contained in their individual 
medical records. The prescription is an essential part of the 
patient's medical record. Physicians should not discouragP 
patients from requesting a written prescription or urge them 
to fill prescriptions at an establishment which has a direct 
telephone line or which has entered i~to a business or other 
preferential arrangement with the physician with respect to 
th~ filling of the physician's prescription. 

INFO.RMED CONSENT. The patient's right of self-decision can be 
effectively exercised only if the patient possesses enough infor
mation to enab1e an intelligent choice. The patient should make 
his own determination on treatment. Informed consent is a basic 
social policy for which exceptions are permitted (1) \\'here the 
patient is unconscious or otherwise incapable of consenting and 
harm from failure to treat is imminent; or (2) when risk-disclQsure . 
poses such a serious psychological threat of detriment to the 
patient as to be medically contraindicated. Social policy does not 
accept the paternalistic view that the physician may remain silent 
because divulgence might prompt the patient to forego needed 
therapy. Rational, informed patients should not be expected to act 
uniformly. even under similar circumstances, in agreeing to or 
refusing treatment. 
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. LABORATORY SERVICES. 
(1) A physician should not misrepresent or aid in the misrepre

sentation of laboratory services performed and supervised by a 
non-physician as the physician's professional services. Such 
situations could involve a laboratory own.ed by a -physician 
who directs and manages its financial and business affairs 
with no professional medical services being provided; labora
tory work being performed by technicians and directly super
vised by a medical technologist with no participation by the 
physician; or the physician's name being used in connection 
with the laboratory so as to create the appearance that it is 
owned, operated, and supervised solely by a physician when 
this is not so. 

(2) H a laboratory is owned, operated, and supervised by a ·non
physician in accordance with state law and performs tests 
exclusively for physicians who receive the results and make 
their own medical interpretations, the following considera
tions would apply: 
The physician's ethical responsibility is to provide his 
patients with high quality services. This includes services 
which he performs personally and those which he delegates to 
others. A physician should not utilize the services of any labo
ratory, irrespective of whether it is operated by a physician or 
non-physician, unless he has the utmost confidence in the 
quality of its services. He must always assume personal 
·responsibility for the best interests of his patients. Medical 
judgment based upon inferior laboratory work is likewise infe
rior. Medical considerations. not cost, must be paramount 
when the physi~ian chooses a. laboratory. The physician who 
disregards quality as the primary criterion or who chooses a 
laboratary solely because it provides him with low cost labora
tory services on which he charges the patient a profit. is not 
acting in the best interests of his patient. However. if reliable. 
quality laboratory services are available at lower cost, the pa
tient should have the benefit of the savings. As a professional, 
the physician is entitled to fair compensation for his services. 
A physician should not charge a markup, commission, or prof
it on the services rendered by others. A physician should not 
charge for services that are not provided. A markup is an 
excessive charge that exploits patients if it is nothing more 
iii8n. a tacked on amount for a service already provided and 
accounted for by the l_aboratory. A physician may make an ac-
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quisi~ion charge or processing charge. The patient should be 
notified of any such charge in advance. 

UEN LAWS In states where there are lien laws, ~ physician may 
file a lien as ·a means of assuring payment of his fee provided his 
fee is fixed in amount and not contingent on the amount of settle
ment of the patient's claim against a third party. 

8.10 NEGLECT OF PATIENT. Physicians are free to choose whom they 
· will serve. The physician should, however, respond to the best of 

his ability in cases of emergency where first aid treatment is essen
tial. Once having undertaken a case, the physician should not 
neglect the patient, nor withdraw from the case without giving no
tice to the patient, the relatives. or responsible friends sufficiently 
long in advance of withdrawal to permit another medical attend
ant to be secured. 

8.11 PATIENT INFORMATION. The Principles of Medical Ethics re
quire a physician to make relevant infomation available to pa
tients, colleagues and the public •. The physician must properly 
inform the patient of the nature and purpose of the treatment 
undertaken or prescribed. The physician may not refuse to so 
inform patient. 

8.12 

.. 

SUBSTITUTION OF SURGEON WITHOUT PATIENT'S KNOW· 
LEDGE OR CONSENT.To have another physician operate on one's 
patient without the patient's knowledge and consent is a deceit. 
The patient is entitled to choose his own physician and he should 
be permitted to acquiesce in or refuse to accept the substitution. 
The surgeon's 'obligation to the patient requires him to perform 
the surgical operation: (1) within the scope of authority granted by 
the consent to the operation; {2) in accordance v1ith the terms of 
t_he contractu~! relationship; (3) with complete disclosure of all 
facts relevant to the need and the performance of the operation; 

· and (4) to utilize his best skill in performing the operation . 
It should be noted that it is the operating surgeon to whom the 
patient grants consent to perform the operation. The patient is 
entitled to the services of the particular surgeon with whom h~ or 
she contracts. The surgeon, in accepting the patient is obligated to· 
utilize his personal talents in the performance of the operation to 
the extent required by the agreement creating the physician
patient relationship. He cannot properly delegate to another the 
duties which be is required to perform personally. 
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Under· the normal and customary arrangement with private pa
tients. and with reference to the usual form of consent to opera
tion, the surgeon is obligated to perform the operation. and may 
use the services of assisting residents or other assisting surgeons 
to the extent that the operation reasonably requires the employ
ment of such assistance. If a resident or other physician is to 
perform the operation under the. guidance of the surgeon. it is 
necessary to make a full disclosure of this fact to the patient, and 
this should be evidenced by an appropriate statement contained 
in the consent. 
If the surgeon employed merely assists the resident or other 
physician in performing the operation, it is the resident or other 
physician who becomes the operating surgeon. If the patient is not 
informed as to the identity of the operating surgeon. the situation 
is .. ghost surgery." 
An operating surgeon is construed to be a performing surgeon. As 
such, his duties and responsibilities go beyond mere direction, 
supervision, guidance, or minor participation. 
The physician is not employed merely to supervise the operation. 
He is employed to perform the operation. He can properly utilize 
the services of an assistant to assist in the performance of the 
operation, but he is not performing the operation where his active 
participation consists merely of guidance or standby respon
sibilities in the case of an emergency. 

OPINIONS ON PROFESSIONAL RIGHTS AND RESPONSIBILITIES 

AGREEMENTS RESTRICTING THE PRACTICE OF MEDICINE. 
The Ju~icial Council discourages any agreement between physi
cians which restricts the right of a physician to practice medicine 
for a st»ecified period. of time or in a specified area upon termina
tion of employment or a partnership or a corporate agreement. 
Such restrictive agreements are"not in the public interest. 

9.02 CIVIL RlGHTS AND PROFESSIONAL RESPONSIBILITY. The 
American Medical Association is in favor of equality of opportu
nity in medical society activities, medical education and training, 
employment, and all other aspects of medical professional en
deavors regardless of race, color. religion, creed, ethnic affilia
tion, national origin, or sex. 
The American Medical Association is unalterably opposed to the 
denial of membership privileges and responsibUities in county 
medical societies and state medical associations to any duly 

29 

-- .. 0. ·-·-·- ,. --4111f· _ ...... ,-.- .. ·-· .. -··-. ... - ......... . 

[ill . . . 
. . 



• .. ~· 

·. 

... 

' ' .. .\ . 
. . 

:t 

. ·' ... 

'· i 
. . '· . . . .... . . . • -;. I • • 

licensed physician because of race, col~r. religion, creed, ethni 
affiliation, national origin, or sex. 
The American Medical Association calls upon the medical pro 
fession and all individual members of the American Medica' 
Association to exert every effort to end any instance in which suer 
equal rights, privileges, or responsibilities ate denied. 

9.03 DISCIPLINE AND MEDICINE. A physician should expose, w~th
out fear or favor, incompetent or corrupt, dishonest or unethical 
conduct on the part of members of the profession. Questions of 
such conduct should be considered, first, before proper medical 
tribunals in executive sessions or by special or duly appointed 
committees on ethical relations, provided such a course is possi
ble and provided, also, that the law is not hampered thereby. If 
doubt should arise as to the legality of the physician's conduct. 
the situation under investigation may be placed before officers of 
the Jaw, and the physician-investigators may take the necessary 
steps to enlist the interest of the proper authority. 
An ethical physician will observe the Jaws regulating the practice 
of medicine and will not assist others to evade such laws. 
The Judicial Council cannot pass judgment in advance on a situa
tion that may later come before it on appeal. The Judicial Council 
cannot be an attorney for a society or a member thereof and later 
judge in the same factual situation. The local medical society has 
the initial obligation of determining all of the facts and whether or 
not disciplinary action is indicated. Questions asking for a review 
of a proposed course of action or an evaluation of an existing 
factual si~uation should be presented to the appropriate official of 
the physician's local society. 

9.04 DUE PROCESS. The basic principles of a fair and objective hear
ing should always be accorded to the physician whose profes
sional conduct is being revie\\•ed. The fundamental aspects of a 
fair hearing are: a listing of specific charges, adequate notice of the 
right to a hearing, the opportunity to be present and to rebut the 
evidence, and the opportunity to present a defense. These princi
ples apply when the hearing body is a medical society tribunal or 

· a hospital committee composed of physicians. 
These principles of fair play apply in all disciplinary hearings and 
in any other type of hearing in which the physician may be 
deprived of valuable property rights. \~henever physicians sit in 
judgment on physicians and "'he never that judgment affects a 
physician's reputation, professional status, or livelihood, these 
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All physicians are urged to observe diligently these fundamental 
safeguards of due process whenever they are called upon to serve 
on a committee which will pass judgment on physicians. Medical 
_ ~cieties and hospital medical staffs are urged to revie\\' the con
stitution and byla\\'S of the society or hospit~l medical staff to 
make sure that these instruments provide for such procedural 
safeguards. · 

9.05 FREE CHOICE. Free choice of physicians is the right of every indi
vidual. One may select and change at will one's physicians, or one 
may choose a medical care plan such as that provided by a closed 
panel or group practice or health maintenance or servi·ce organi~a
tion. The individual's freedom to select a preferred system of 
heaith care and free competition ainong physicians and alterna
tive systems of care are prerequisites of ethical practice and optim
al patient care. 
In choosing to subscribe to a health maintenance or service organi
zation or in choosing or accepting treatment in a particular hospi
tal, the patient is thereby accepting limitations upon free choice of 
medical services. 
The need of an individual for emergency treatment in cases of 
accident or sudden illness may. as a practical matter, pre
clude free choice of physician, particularly where there is loss of 
consciousness. 
Although the concept of free choice assures that an individual can 
generally choose a physicianr.likewise a physician may decline to 
accept that individual as a pa~i~nt. In selecting the physician of 
choice, the patient may sometimes be obliged to pay for medical 
services which might otherwise be paid by a third party . .. 

9.06 PATENT FOR SURGICAL OR DIAGNOSTIC INSTRUMENT. A 
physiclpn may patent a surgical or diagnostic instrument he has 
discovered or developed. The la\\'S governing patents are based 
on the sound doctrine that one is entitled to protect his discovery. 

9.07 PEER REVIEW. Medical society ethics committees, hospital cre
dentials and utilization committees, and other forms of peer re
view have been long established by organized medicine to 
scrutinize physician's professional conduct. At least to some ex
tent, each of these types of peer review can be said to impinge 
upon the absolute professional freedom of physicians. They are, 
nonetheless, recognized and accepted. They are necessary. They 
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balance the physician's right to exercise his medical judgment 
fr~ely with his obligation to do so wisely and temperately . 
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The Judicial Council, a standing Council of the AMA, consists of five active 
members of the AMA elected by the House of Delegates on nomination of the 
President for termS" of five years. The duties of the Judicial Council, as defined 
in 6.40 of the AMA Bylaws, are set forth in the Appendix. The Council's Rules 
of Procedure are also set forth here. 
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AMERICAN MEDICAL ASSOCIATION 
CONSTITUnONANDBYLAWS 

JUDICIAL COUNCIL 

FUNCTIONS. The functions of the Judicial Council are: 
To have original jurisdiction in: 
All questions involving membership as provided in 1.111, 1.121, and 1.131. 
All controversies arising under this Constitution and Bylaws and under the 
Principles of Medical Ethics to which the American Medical Association is a 
party. 
Controversies between two or more state associations or their members and 
between a constituent associatio·n and a component society or societies of 
another state association or associations or their members. 
The interpretation of the J:'rincipfes of Medical Ethics of the American ~iedical 
Association, and the interpretation of the Constitution, Bylaws and rules of 
the Association. 
To have appellate jurisdiction in questions of law and procedure but not of fact 
in all cases which arise: 

A. Between a constituent association and one or more of its component 
societies; 

B. Between ·component societies of the same constituent association; 
C. Between a member or members and the component society to which said 

member or members belong: 
D. Between members of different component societies of the same constituent 

association. 

APPEAL MECHANISMS. Notice of appeal shall be filed with the Judicial 
Council within thirty (30) days of the date of the decision by the state associa
tion and the appeal shall be perfected within sixty (60) days thereof; provided, 
however, that the Judicial Council, for what it considers good and sufficient 
cause, may grant an additional thirty (30) days for perfecting the appeal. 
To receive appeals filed by applicants who allege that they, because of color, 
creed, race, religion, ethnic origin, national origin or sex. have been unfairly 
denied membership in a component and/or constituent association, to deter
mine the facts in the case, and to report the findings to the House of Delegates. 
If the Council determiRes that the allegations are indeed true, it shall ad
monish, censure, or in the event of repeated violations, recommend to the 
House of Delegates that the constituent association involved be declared to be 
no longer a constituent member of the American Medical Association. To 
investigate general ethical conditions and all matters pertaining to the rela
tions of physicians to one another or to the public, and make recom
mendations to the House of Delegates or the constituent associations. 
To reque.st the President to appoint investigating juries to which it may refer 
complaints or evidences of unethical conduct \\'hich in its judgment are of 
greater than local concern. Such investigating juries, if probable cause for 
action be shown, shall submit formal charges to the President, \~ho shall 
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appoint a prosecutor to prosecute such charges against the aecused before the 
Judicial Council in ~he name and on behalf of the American Medical Associa
tion. The Council may acquit, admonish, suspend or expel the accused. 
To approve applications and nominate candidates for affiliate membership as 
otherwise provided for in 1.141 of these Bylaws. 

AUTHORITY. The Judicial Council is the judicial authority of the American 
Medical Association and its decisions shall be final. 

MEMBERSHIP. The Judicial Council shall consist of five Active members. The 
members ofthe Council shall be elected by the House of Delegates on nomina
tion by the President. Members elected to the Judicial Council shall resign all 
other positions held by them in the Association upon their election to the 
Judicial Council. No member, while serving on the Judicial Council, shall be a 
delegate or an alternate delegate to the House of Delegates. or a General Officer 
of the Association, or serve on any other council or committee of the American 
Medical Association. This provision shall not apply to any member serving on 
the Judicial Council as of July 1, 1976. (This last provision of 6.403 shall 
automatically be removed from the Bylaws at the conclusion of the 1985 
Annual Meeting.) 

TERM OF SERVICE. Members of the Judicial Council shall be elected by the 
House of Delegates for terms of five years, so arranged that at each Annual 
Convention the term of one member expires. 

TENURE. Members of the Judicial Council shall serVe for no more than two 
terms. but a member elected to serve an unexpired term shall not be regarded 
as having served a term unless such member bas served three or more years. 

VACANCIES. Any vacancy occurring on the Jud~cial Coun~il shall be filled at 
the next meeting o{ the House of Delegates. The new member shall be elected 
by the House QfDelegates~ on nominaUon by the President, for the remainder 
of the une~pired term. · . 
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RULES OF THE JUDICIAL COUNCIL 
AMERICAN MEDICAL ASSOCIA110N 

RULE I. ADMINISTRATION 
A. Meetings. The Judicial Council will meet during the· Annual and Clini

cal Convention of the American Medical Association. Other meetings of the 
Council may be called, on reasonable notice, by the Chairman of the Council; 
or they shall be called, on reasonable notice, by the Executive Vice President of 
the American Medical Association on the written request of at least three 
members of the Council. 

B. Chairman and Vice-Chairman. The Judicial Council shall elect from 
among its members a chairman and vice-chairman every two years at the 
meeting of the Council held during the Annual Convention of the Association. 
Each shall retain the right to vote on all matters. No member of the Council 
shall serve more than two consecutive years as chairman or two consecutive 
years as vice-chairman. 

The chairman and vice-chaitman to be so elected shall be elected on sepa
rate, secret ballots. The balloting and voting tor chairman shall be completed 
and a chairman elected before the balloting and voting for vice-chairman 
begins. A majority vote of the entire Council shall be required to so elect either 
a chairman or a vice-chairman, with balloting and voting to be repeated·, if 
necessary, until a member is el~cted to each position. 

In the ev.ent that the position of chairman becomes permanently vacant for 
any reason during the term of the then currently se~ving chairman, the then 
currently serving vice-chairman shall immediately assume the position of 
chairman for the remainder of the term. A new vice-chairman shall then be 
ele~ted by secret ballot at the ensuing meeting of the Council to serve the 
remainder of the immediately preceding vice-chairman's term. A majority 
vote of the entire Council, as then constituted, shall be required to so elect a 
vice-chairman, with balloting and voting to be repeated, if necessary, until a 
member is elected vice-c;hairman. The serving of the balance of a term as 
chairman or vice-chairman due to such a vacancy shall not be counted in 
determining whether a member of the Council has served more than two 
consecutive years as chairman or two consecutive years as vice-chairman. 

In the event that the position of vice-chairman becomes permanently vacant 
for any reason during the' 'term of the then currently serving vice-chairman, a 
new vice-chairman shall be elected by secret ballot at the ensuing meeting of 
the. Council to serve the remainer of the immediately preceding vice
chairman's term. A majority vote of the entire Council, as then constituted, 
shall be required to so elect a vice-chairman, with balloting and voting to be 
repeated, if necessary, until a member is elected vice-chairman. The serving of' 
the balance of a term as vice-chairman due 'to such a vacancy shall not be 
counted in determining whether a member of the Council has served more 
than two cons.~cutive years as vice-chairman. 

C. Quorum. Three members of the Judicial Council shall constitute a 
quorum but a majority vote of the entire Council shall be required to adopt any 
action. 
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RULE II .... APPLICATION FOR MEMBERSHIP 
A. Regular, Service and Associate Membership. Applications for member

ship hi the American Medical Association will be considered by the Judicial 
Council at any meeting upon presentation of the applications by the Executive 
Vice President of the Association. · · 

B. Affiliate Membership. Applications for affiliate membership submitted 
by (1) physicians who are members of the national medical societies of foreign 
countries, (2) American physicians located in foreign countries or possessions 
of the United States and engaged in medical missionary educational or philan
thropic labors, (3) dentists who hold the degree of D.D.S. or D.M.D., who are 
members of the American Dental Association and their state and local dental 
societies, (4) pharmacists who are active members of the American Phar
maceutical Association, (5) teachers of .medicine or of the sciences allied to 
medicine who are citizens of the United States and are not eligible to member· 
ship, or (6) scientists in sciences allied to medicine and others who have 
attained distinction in their fields of endeavor who are not otherwise eligible 
to membership, will be considered at any meeting of the Judicial Council on 
presentation of the applications by the chief executive officer of the Associa
tion. The Council will consider and approve only those applications which 
are accompanied by a statement of a responsible and qualified individual 
attesting to the requirements set forth above. 

C. Refusal of Approval. An applicant for membership in the American 
~·ledical Association whose application has not been approved by the Judicial 
Council v.-ill be promptly notified of such fact and will be given twenty days 
within \\'hich" to request reconsideration of his application in accord with the 
provisions of Rule DI. 

RULE Ill. RECONSIDERATION OF APPLICATIONS FOR MEMBERSHIP 
A request for reconsideration of a refusal to approve an application for 

membership should be initialized by a written· statement setting forth the 
reasons f.or reconsideration. 

RULE IV. .PHYSICIANS DENIED MEMBERSHIP IN COMPONENT 
· OR CONSTITUENT ASSOCATIONS . :·.. . . 

Pursuant to 6.4014 of the Bylaws. any physician whose application for 
membership in a component and/or constituent association has allegedly 
been denied unfairly because of color, creed, race, religion, ethnic origin, 
national o~igin, or sex may appeal to the Judieial Council. The Council shall 
determine the facts in the case and report the findings to the House of Dele
gates. If the Council determines that the allegations are indeed true, it shall 
admonish, censure or, in the event of repeated violations, recommend to the 
House of Delegates that the state association involved be declared to be no 
longer a constituent member of the American Medical Association. 

Proceedings for such- determination shall be Initiated by a written state· 
ment. Such statement shall: (1} i~entify the parties to the case, (2) show that the 
appellant has exhausted remedies made available by the constitution and 
bylaws of the component society and the state association, and (3) include a 
concise factual resume of the case in sufficient detail to enable the Council to 
ascertain the facts. The appellant should also furnish such other information 
as may be requested by or helpful to the Council in determining the facts~ 
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RULE V. ORIGINAL CONTROVERSIES 
Original proceedings before the Judicial Council shall be initiated by a 

written statement. Such statement shall include information (1) identifying 
the parties to the controversy, including membership affiliatjons, if applica
ble, and (2) ·explaining the nature of the controversy, setting forth the pro
visions of the Constitution, Byla\'\'S, Rules, or Principles of Medical Ethics 
concerned. 

RULE VI. . APPEALS 
Appellate proceedings before the Judicial Council shall be perfected by a 

written statement of appeal. Such statement shall include information (1) 
identifying the parties to the case and indicating membership affiliations 
when appropriate, (2) showing that the appellant has exhausted remedies 
made available by the constitution and bylaws of the component society and 
the state association, and (3) describing the error of law or procedure which is 
believed to have occurred dur~ns the proceedings. The statement shall also 
include a concise. factual resume of the case. Appellant shall submit v:ith the 
statement, the charges, complaints, findings, opinions, and decisions pre
viously entered in the case. 

RULE VII. INTERPRETATION OF THE CONSTITUTION, BYLAWS, 
RULES AND PRINCIPLES OF MEDICAL ETHICS OF 
THE AMERICAN MEDICAL ASSOCIATION 

A. Requests for Interpretation. Requests for interpretation of the Constitu· 
tion, Bylaws, Rules, or Principles of Medical Ethics of the Association shall be 
in writing and shall describe the matter to be interpreted in sufficient detail to 
enable the members of the Judicial Council to evaluate the request in all its 
aspects. 

B. Interpretations Initiated b}' the Council. The Judicial Council, on its 
own motion, may render aq opinion concerning the interpretation or applica
tion of the Constitution, Bylaws, Rules or Principles of ~1edical Ethics .of the 
Association and may, on its O\Vn motion, consider and decide the constitu
tionality and validity of all rules and regulations adopted by Councils and 
Committees of the Association pursuant to the Bylaws of the Association. 

C. Discretionary Power,·The Judicial Council may, in its discretion, refuse 
to consider requests for interpretation of the Principles of Medical Ethics 
which in the opinion of the Council should be resolved by a component 
society or a state association. Requests for interpretation of the Principles of 
Medical. Ethics which are not of national interest and relate to the observance 
of local customs and ideals may be readdressed to the component society or 
constituent association primarily responsible for knowledge of the require
ments of such local customs and recognized ideals . 

. RULE VIII. JURISDICTION _ 
The J¥dicial Council may, on its own motion or on the motion of any party, 

determine the question of jurisdiction at any stage of the proceedings. 

RULE IX. ADDITIONAL STATEMENTS AND RECORD 
After a statement has been submitted to the Judicial Council with the 

intention of htitiating an actio~, all. other parties in interest shall ha\'e the right 
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to submit a statement on their behalf. Such statements shall be filed within 
thirty days alter the filing of the initiating statement unless additional time is 
granted by the Council.. 

The Judicial Council may thereafter require the parties to submit such 
transcripts of testimony. records. \\•ritten statements supporting their conten
tions, or other material as the Council may deem necessary. 

RULE X. HEARINGS 
A. NoUce of Hearings. The Council may in its discretion determine 

whether a hearing is necessary or advisable. The Council v.•ill designate the 
time and place for all hearings, giving reasonable notice thereof to all parties. 

B. Attendance. The attendance at hearings may be limited to the members 
of the Judicial Council, the staff, witnesses, if any, the parties, and counsel, 
who may speak in their behalf. Should any party to the controversy fail to 

. appear, the Council may-in its discretion continue, dismiss, or decide the 
matter. 

C. Evidence and Argument. The Judicial Council will not l;»e bound by 
technical rules of evidence usually employed in legal proceedings but may 
accept ny evidence it deems appropriate and pertinent. 

In any appeal case the review, if any, of the evidence \~till be limited to the 
evidence presented in the proceedings before the component society and 
constituent association or appropriate committee, board. or group thereof; 
provided, however, that in the event the Council is of the opinion such 
evidence is inadequate to determine the question of la\\" or procedure pre
sented, the Council. on its. own motion or on the suggestion of any party, may 
require the production of additional evidence before the Council or refer the 
matter to the appropriate body for additional evidence. 

In matters other than appeal cases, the .Judicial .Council will g_rant the 
parties the right to present evidence to 'the extent the Council believes appro
priate to the particular matier in controversy. 

In all he·arings, the Council, wit~in r-easonable limitations, will allow oral 
argument. 

D. Record. In hearings of -eriginal controversies. appeals, and in other 
proceedings, a transcript may be made at the discretion of the Council. 

RULE. XI. OPINIONS 
All opinions or decisions of the Judicial Council shall be in "•riling. Copies 

of the opinion or decision~ and the dissent. if any, \\•ill be filed as a part of the 
record and furnished to all t}le parties involved. 

RULE XII. FILING AND COPIES 
Eight (8) copies of all documents shalJ be submitted to the Secretary of the 

Judicial Council. One cop~ of each document shall be submitted at the same 
time o each of the other parties to the controversy. 
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RULE XIII-DIRECT MEMBERSHIP APPLICATIONS 
A. Section 1.121 of the AMA Bylaws provides that Active Direct members 

shall be admitted to membership upon application to the Executive Vice Presi
dent of the AMA. provided that there is no disapproval by the AMA Judicial 
Council. Section 1.123. of the AMA Bylaws provides that obje.ctions to appli
cants for Active Direct membership will be referred to the Judicial Council for 
prompt disposition pursuant to the rules of the Judicial Council. 

B. In reviewing applications for Active Direct membership, the Judicial 
Council shall consider information contained in the application, information 
~om other available sources and objections raised in response to notification 
to the state medical association or associations in the jurisdiction or jurisdic
tions in which the applicant practices. The Judicial Council may consider 
information pertaining to the character, ethics, professional status and profes
sional activities of the applicant. . 

C. Follo\ving review of the application for Active Direct membership and 
related information, the applicant shall be notified of either approval of the 
application or of allegations of objection, which if true, ~auld justify denial of 
AMA membership. The applicant shall have thirty (30) days follov.'ing receipt 
of the notice in which to file a written response. The Judicial Council shall 
consider any written response and determine whether additional information 
is needed to dispose of the matter in a fair and equitable manner. Failure of the 
applicant to respond within the thirty (30) da}r period \vah·es any further con
sideration o( the application. 

D. Where additional information is needed to resolve disputed issues of 
fact or in cases where the Judicial Council finds cause for disapproving an ·ap
plication, the applicant sh~ll be notified in writing of the disputed issues of 
fact or reasons for disapproval and shall have fifteen (15) days following re
ceipt of the notice to request a hearing. Failure to request a hearing within the 
fifteen (15) day period· waiv~s any further consideration of the application. 

E. If the applicant submits a written request for a hearing. the Judicial Coun
cil shall notify the applicant of the date, place and ti~!! of the hearing and shall 
provide the applicant witlt·a copy of these rules. Notice shall also be sent to 
anyone who submitted written objections to AMA membership by the appli
cant ... inforrning them of the right, within 7 days after the date of the notice, to 
request to appear at their own expense to present evidence in support of the 
objections or refute evidence presented by the applicant. No objector shall 
have the right to cross-examine the applicant or any witnesses. 

F. The Judic!al Council shall not be bound by te~hnicallegal rules of evi
dence and may accept any evidence or information deemed reliable or rele
vant. The applicant shall not be required to, but may be accompanied by legal 
counsel and either the applicant or legal counsel may cross-examine any wit
nesses who appear in opposition to the applicant's application for AMA 
membership. 

40 

1954 

. · .... . . . . 
• 0 0 



• 

• 

·I 

, 

1 1955 

., 
I 

. . . . . . .. . 

. -

. . .. . . ... · .. -·~ ~. ~ ... - .. • .. -· 

•.:. . 

• 

G. If a written transcript is made of the hearing, any party requesting a copy 
shall have it made. available at his or her own expense. 

H. T.he Judicial Council shall. within 30 days after the bearing, notify the 
applicant and anyone who appeared at the bearing, of its decision. 

I. · H the decision is to deny membership, the applicant may reapply for 
membership after one year following the date of the decision. · 
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RULES OF tHE JUDICIAL COUNCIL 
IN ORIGINAL JURISDICTION CASES 

PREAMBLE . 
At the Annual Convention of the House of Delegates of the American 

Medical Association, held in June, 1962, Chapter IV of the AtvfA Bylaws, 
relating to disciplinary action, was amended. The Bylaws now provide that 
the Association may take disciplinary action with respect to a physician's 
AMA ·membership (1) when a state medical association to which a member 
belongs requests the AMAto take such action or (2) \\'hen, at the request of the 
American Medical Association, a state association to which the member 
belongs consents to such action. 

6.4016 of the Bylaws provides that the Judicial Council may request the 
President of the Association to appoint investigating juries to "·hich the 
Council may refer complaints or evidences of unethical conduct. which, in its 
judgment, are of greater than local concern. · 

The following Rules of Procedure, respecting notice of charges and the 
conduct of hearings before the Judicial Council, are based upon these sections 
of the Bylaws. 

INVESTIGATING JURY 
At the request of the Judicial Council the President has appointed an 

investigating jury. Complaints or evidence of unethical conduct of greater 
than local concern· will be submitted to this jury by the Council. 

INSTITUTION OF PROCEEDINGS 
If after investigation a probable cause for action is sho\-..n, the investigating 

jury shall submit a statement of charges to the President. The President shall 
submit o the J.udicial Council the statement of charges presented to him by the 
investigating jury for prosecution in the name and on behalf of the American 
Medical Association. •· 

S-r ATEMENT OF CHARGES 
The statement of charges shall allege in writing an infraction of th~ AMA's 

Constitution or Bylaws or a violation of the Principles of ~iedical Ethics of the 
AMA. Exhibits may be attached. 

NOTICE 
A ~opy of the statement of charges shall be sent to the respondent physician . 

by personal delivery or by registered or certified mail. · 

. · ..... . . . . . . 
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ANSWER 
The respondent physician shall have thirty (30) days after personal delivery 

or mailing. of the notice of statement of charges to file a written answer.lf.the 
respondent physician fails to _file a written answer, the allegations shall be 
considered to be admitted. 

PROCEEDINGS 
The Chairman of the Judicial Council shall designate one or more members 

of the Council to conduct a hearing on the statement of charges. This member 
or these members shall be known as the Hearing Officer. 

Hearings shall be held at such reasonable time and place, designated by the 
Hearing Officer, as may be consistent with the nature of the proceedings and 
the convenience of the parties. The parties shall receive not less than fifteen 
(15) days of notice of the hearing. 

The General Counsel of the American Medica] Association or his designee 
shall prosecute the charges against the respondent physician. 

Attendance at hearings may be limited to the members of the Judicial 
Council. the staff, witnesses, if any, the parties and counsel who may speak in 
their behalf. · 

The respondent physician or his counsel may cross-examine v.ritnesses and 
enter objection to die material offered in evidence. The respondent shall also 
ha,·e the right to call \\·itnesses and enter e\·idence in his behalf. 

The Hearing Officer or his counsel may question the parties and their 
witnesses. 

The Hearing Officer shall not be bound by technical rules of evidence 
usually employed in legal proceedings but may accept any evidence he deems 
appropriate and pertinent. 

Should any party to the controversy fail to appear at the hearing. the 
Hearing Of~icer may, in his discretion. continue, dismiss or proceed with the 
hearing. · · · 

FINDINGS AND CONCLUSIONS .· •. 
At the conclusion of the hearing. the Hearing Officer shan render a report in 

writing containing finding~ and conclusions and recommendations, if any. 
This report, together\\rith a transcript of the proceedings, shall be submitted to 
the Judicial Council. A copy of the report shalJ be mailed to all parties of 
record. , 

WRITTEN OBJECTIONS 
Any party to the proceedings may submit written objections to the report to 

the Judicial Council. These objections must be submitted \\'ithin twenty-one 
(21) days after the report has been submitted by the Hearing Officer to the 
Judicial Council. 
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ORAL ARGUMENT . 
In addition to written objections, any party may request an opportunity to 

present oral arguments on its objections to the report of the Hearing Officer 
before the Judicial Council. This request must be made within twenty-one (21) 
days after the report has been submitted to the Judicial Council. The granting 
of oral arguments shall be discretionary with the Judicial Council. If granted, 
the parties shall be notified by the Judicial Council of the place and date for 
such oral argument; all parties shall be given an opportunity to be heard and 
the time allotted to argument may be limited by the Judicial Council with due 
regard to the magnitude and complexities of the issues involved. 

If any party fails to appear, the Judicial Council may continue or proceed 
with the oral argument. 

FINAL. DECISION 
The Judicial Council, including the member or members who serve as the 

Hearing Officer, shall render a final decision. A copy of that decision shall be 
mailed or otherwise served upon all parties. 

DISCIPLINARY ACTION 
The Judicial Council shall ha"e the authority to acquit. admonish, or cen

sure the accused physician or suspend or expel him from AMA membership as 
the facts may justify. This action shall be in accordance v.·ith the authority 
vested in the Council by Chapter IV. Section (1) (B) and Chapter XIII, Section 
(4) (a) (6) of the Bylaws. 

TRANSCRIPT 
A written transcript shall ~ made of the proceedings and of the oral 

argument -before the Judicial Council. 
If a~y party to the controversy requests a copy of the transcript, it shall be 

made available to him at his expense. 

FILING Oli COPIES 
Three (3) copies of all pleadings and exhibits shall be submitted to AMA 

Headquarters ·to the Chairman of the Judicial Council.· One copy of each. 
document shall be submitted at the same time to each of the other parties to the 
con tro\'ersy. 
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1 VIRGINIA 

2 IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA 

3 ~--------~--------~-~-----: 

4 ~PH~L J. OSBERQPP, . . . I 

5 Plaintiff, 

6 " . ., ... s Chancery No. 11345 

7 ROBERT GREENSPAN, et al., 1 

8 Defendants. 

9 ·--~---------------------- I 

10 Alexandria, Virqinia 

11 Priday, May 27, 1983 

12 

13 

14 

15 

16 

11 

The proceedinqs commenced at 10:00 o'clock a.m. 

BEFORE: 

~HE HONORABLE WILEY R. WRIGHT, JR. 

HARRISON PLEDGER, JR., and 
JOSEPH PEREZ, esq. and 18 
ROBERT P. TROUT, Esq., counsel for the defendants 
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intentionally ~i8led the Court. 

Mn. PLEDG~~: I ~on't think anybody has. The 

question now is, where are we, and if this is an im-

por~ant foundation for the Court's opinion as I interpret 

the opinion, it appears to have si~nificance. 

. THE COUn~: If it didn't have siqnificance it 

wouldn't be in the o~inion. 

M~. PLEDG~R: That's the way I interpreted 

the Court's opinion, that's w~y I raise the issue. I 

think those documents were not sou~ht to be introduced 

to explain the changes th~t had taken place. 

T3~ COUR~: All right, are you ready to take 

u~ the next section? 

MR. TROUT: Your Honor, if I could just ~oint 

out, I believe that it in not siM~ly that the AMA 

chanryed their canons of' ethics, but I believe it is 

also inp?rtant, p~rha~s most important as to why they 

changed hacaus~ the existin~ ones were hc!d to b~ un-

law~ul. 

We are now drawing the lina and moving to the 

n-=xt issue. 

I think, your Honor, what is clear now is that 

Dr. ~s~er~ff ~as takan Dr. Graensran, rather ~r. Fletcher's 

'Deo Reporting 
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testi~ony and he's taken the Court's opi~ion, a&d it is 

clear what he intenos to do with it. I think it is 

clear that he intends to use it to the extent he ~ossiblr 

can to drive Dr. Greenspan ~ut of business, to drive him 

out of the area, to ruin him. 

I think it is clear that when ·he showed up at 

the GSA hearing in January of 19S3 his only interest 

in Leing. there was to int~rfere in Dr. Greenspan's 

business. H~ wanted the world to knov what he believes 

he knows about Dr. Greensvan, and he is int~nt on kind 

of passing the wor~ wherever he can. 

I was kind of loath to include the entire 

transcript in my brief to your Honor--! know the Court 

has plenty of _paper already to read, but I ~ust say that 

I just foun'1 it. so illUl•linating about Dr. Osheroff • s 

intent and what Dr. Oshernff int~nda~ to do, ane the 

irony of Dr. Osherof! kind of e:;p:ainin~ about Dr. 

Greenspan tryin~ to ruir, his lJusin.ess u.n i1c tl,r.:n Earches 

o!f and tries to ruin Dr. Greensran. 

I just think tnat hearing, the entire tians-

cript speaks volumes for Dr. Osneroff a~d what is g~ing 

on i.ere. 

I think that it is clear t~at he provcid 
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prophetic when he sugqested that the only question in 

January of 1983 vas how much money, the only real 

question which he was posing to the BSA was how much 

m~ney the Court was goin9 to award to Dr. Greenspan, 

an4 that the Court had accepted Dr. Pletcher'• testimony, 

. lt .. c:eJ:tainly proved prophetic, .but to the extent that 

the BSA thought he waa accurately stating what had gone 

on in Court, I think is overstating the case. 

I think when you compare what want on in the 

BSA against what went on in thi• confidential •ettinq 

before the Alexandria Hospital, and you condemn one, 

I thi.nk you cannot condone the other. 

THE COUR~s I am only going to try one case at 

a time, Mr. Trout. 

MR. TROUTz I understand that, your Honor. I· 

suppose one might aay let Dr. Greenspan file his own 

lawsuit. 

I really urge the Court to consider that the 

Court is a Court of equity, is desirous of reachinq a 

fair result, an equitable result. I believe it is not 

simply what Dr. Osheroff has been doing and the intent 

with which he's been doing it, I think the other very 

~mportant point is the extent to which he's indicated 

'Deo Reporting 
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what he ia going to do with the Court's opinion in his 

effort. I think that's aignificant. 

I think ve qo now tQ the Alexandria Hospital. 

Dr. Osheroff haa brought a complaint again•~ Dr. Green-

•pan which Dr. Greenspan never did against Dr. Oaheroff, 

· an4 he's charged him with perjury. Be'• charged him 

with unethical conduct. Be's charged him with abusing 

the hospital proce••••· 

Be'• made all of those charges, your Honor, 

and Exhibit. A is thia Court'• Memorandum Opinion. 

Exhibit B, I might add, is a highly inflammatory vitri

olic· manuscript which he has drafted up, in which he 

makes charges against a whole hoat of people, including 

Dr. Greenspan'• wife. 

I think when you compare that with what is 

beinq condemned on Dr. Greenspan's part, I kind of come 

away thinking there is aomet~inq fundamentally unfair 

here. I think we have presented the evidence which 

demon•trates that. 

Your Honor, there ia only so much I can say on 

this point. I suppose I would conclude by saying ·that 

I think the record speaks for itself. I think it is 

illuminating. 
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1 Dr. Greenspan, for instance, what is he goinq 

2 to do when he goes to Alexandria Hospital. Be's now 

3 got a hearing in the Alexandria Hospital on June 7th. 

4 ~hat'• not your Honor's problem, that's his. 

s Pre•umably there is going to be a rehash of 

s exactly what happened on January, 1980. 

7 I gather Dr. Osheroff is going to be, I take 

8 it, filing or has the right to file a lawsuit against 

9 them because Dr. Greenspan appears at a hearing, has 

10 aalice, which I •uggest to the Court he does not, but 

11 if the Court finds that he has malice, he appear• at 
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the hearing and responds to questions, it's kind of 

.like an odometer and keeps clicking off the lawsuits, 

·and it 1• going ~o compound itself. 

If it ia •ufficient that Dr. Greenspan 

appeared ~t a hearing and testified, and there is a 

finding of malice that equals liability, then we are 

goi~q to run into the same problem at every turn. 

I just think there is such a fundamental un

fairness about this situation that I think the Court 

really should reconsider its ruling, and reconsider 

whether or not it wishes to enter a judqment in this 

case which so clearly wil~ be used vindictively and 
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1 obsessively by Dr. Oaheroff to skewer Dr. Greenspan. 

2 Your Honor, with aa much passion as decorum 

3 permita, I urqe the Court to consider the fairness of 

4 the current situation. I urge the Court to consider Dr. 

5 Osheroff'a unclean handa, and I urqe ~he Court to with-

bol4, under its exerci•e of equity juri•diction, to 

7 · withhold judgment in Dr. Oaheroff's favor because he 

s has revealed himself to be unworthy of the Court's 

9 equity jurisdiction. 

10 TBE COURT: All right, air. 

-
11 MR. BIRSCHXOPa I needn~ be very lonq, your 

~ Bono~. I wish counsel had as much passion for the truth 

13 
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·15 

16 

17 
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20 
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•• he does for Dr. Greenspan. 

Your Honor found in your opinion, and I will 

read it--I know you know it well--concerning Dr. Green-

span, "his conduct was so unprincipaled and over-reachin~ 

as to convince me he did in fact act wilfully and 

maliciously." 

Mr. Trout won't accept it, no aatter what you 

•ay, that a Judge,approved by the Leqislature of this 

State, has made such a finding. Be thinks it is a cavil 

of yours, that maybe you were out runninq around not 

lookinq at the evidence, whatever, but a rather lengthy 

'Deo Reporting 
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WILEY R. WRIOHT, JR. 

DONALD HALL KENT 

ALBERT H. GRENADIER 
. ....._ __ 

July 1, 1983 

Philip J. Hirschkop, Esquire 
Hirschkop & Grad 
Post Office Box 1226 
Alexandria, Virginia 22313 

R. Harrison Pledger, Jr., Esquire 
1489 Chain Bridge Road 
McLean, Virginia 22101 

Robert P. Trout, Esquire 
8320 Old Courthouse Road, Suite 200 
Vienna, Virginia 22180 

Dear Counsel: 

Re: Osheroff, et al v. Greenspan, et al 
Chancery No. 11345 

FRANKLIN P. BACKUS 
Judge Retired 

Courthouse 
520 King Street 

Alexandria. Virginia 
·. 22314--3164 

(703) 838-4123 

A hearing was held in this cause on March 23, 1983, 
during the course of which the Court clarified its memorandum 
opinion of February 8, 1983, by -stating that the constructive 
trust to be imposed on one-half bf the.profits of the Prince 
William Dialysis Facility will terminate when the damages awarded 
the complainants have been fully paid. During a subsequent hearing 
on April 13, 1983, the Court aeni~d the motion of the defendants 
to take test~ony from patients of the Prince William Dialysis 
Faci~ity. A thi~d post-trial hearing w~s held on May 277 1983, 
and the Court heard arqument.on several motions, the pendency of 
which has prevented the entry of the final decree in. this cause .• 
The motions will be ruled on in the order in which they were argued. 
The Court will alsQ prescribe the ter.ms of the final decree. 

Application for Attorney's Fees and Costs 
In. its memorandum opinion of February 8, 1983, the Court 

awarded the complainants a reasonable attorney's fee and costs as 
a part of the rec~ery ~der Counts I and II against the defendant, 
Robert Greenspan, M.D. This award was made pursuant to§ 18.2-SOO(a), 
Code of Virginia, 1950, as ·amended. 
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Counsel for the complainants have supported the claim 
for. legal fees and costs with an ·itemized billing statement and 
affidavits from lead counsel and two other respected members of 
the· Nor.thern Virginia Bar. As supplemented, the complainants 
claim a base fee in the amount of $187,976.25 and costs of 
$27,716.76 for all of the legal work done and costs incurred in 
connection with this cause. The complainants request that the 
base fee be multiplied by a factor of 2.0 in order to fairly reflect 
the highly contingent nature of success in this complex suit and 
the exceptional results obtained by counsel. 

Dr. Greenspan contends that the number of hours claimed 
and the hourly rates sought by counsel for the ·complainants are 
grossly excessive, and that the circumstances of this case do not 
justify an adjustment of the base fee. He further points out that 

.. - .. the fees to be awarded are limited to Counts I and II and that he 
was but one of several defendants against whom recovery was sought 
in Counts I and II. 

1967 

The authorities cited by counsel which set forth the 
criteria to be appl~ed in determining a reasonable attorney's fee 
all seem to support the proposition that the Court should first 
determine the base or "lodestar" fee by multiplying the number of 
hours reasonably expended by a reasonable hourly rate. The base or 
"lodestar" fee may then be adjusted to compensate for other factors 
which primarily reflect the risk inherent in the case and the 
quality of the work performed. 

Disciplinary Rule 2-106 of the Virginia Code of 
Professional Responsibility lists the following factors to be 
considered as guides in determining the reasonableness of a fee: 

(1) The time and labor required, the novelty and 
difficulty of the questions involved, and the skill 
requisite to perform the legal service properly. 

(2) The likelihood, if apparent to the client, that 
the acceptance of the particular employment will 
preclude other employment by the lawyer. 

(3) The fee customarily charged in the locality for 
similar legal services. 

(4) The amount involved and the results obtained. 

(5) The time limitations imposed by the client or by the 
circumstances. 
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(6) The nature. and length of the professional relation
ship with the client. 

(7) The experience, reputation and ability of the lawyer 
or lawyers performing the services. 

(8) Whether the fee is fixed or contingent. 

I have carefully reviewed the itemized· billing statements 
submitted by counsel for the complainants; and, subject to minor 
adjustments, they fully document the base fee claimed in connection 
with the entire case. They do not, however, distinguish between 
the work devoted to the different counts of the bill of comPlaint 
or divide the work between the different defendants. Understanding 
that the entries in the billing statements were made as the work 
progressed, it would be unrealistic to expect the billing statements 
to be divided into separate categories as to counts and defendants.· 
Nonetheless, the Court is in the position of either having to reject 
the claim.out of hand or attempting to strike a reasonable balance 
between the·legal work for which Dr. Greenspan is chargeable and 
that for which there is no permissible recovery~ In following the 
latter course, I have taken cognizance of the fact that there was 
a considerable overlap between the work necessary for the prepar
ation and trial of Counts I and II and Count VI. Furthermore, 
although the case began with six different defendants, it has been 
apparent from early on that Dr. Osheroff's desire for recompense· 
focused primarily on Dr. Greenspan. 

I have reached the conQlusion that the base fee attributable 
to Counts I and II should be $90,000.00. When taken together, the. 
number of hours billed and the hourly rates charged are sufficiently 
high to fairly compensate counsel for all of the other factors that 
should be taken into consideration when arriving at a reasonable fee: 
and, therefore, the Court will not adjust the base fee. Accordingly, 
Dr. Osheroff will be awarded a reasonable attorney's fee in the 
amount of $90,000 •. 00 plus the costs of suit. The costs will be 
restricted to those items which are traditionally recoverable in 
Virginia, such as filing fees, witness fees and the like. Expert 
witness fees and the costs of discovery depositions will not be 
included. If counsel for the complainants will identify the allow
able costs, they will be included ·in the final decree. 

Motion to Reconsider Rulinq Concerning Margaret Hess 
Dr. Osheroff has moved the Court to reconsider its ruling 

that the defendant, Margaret Hess, did not defame him as a ~esult 
of the article published in the Alexandria Journal on March 12, 1980 
(complainant•s·exhibit 120[j]). Counsel for the complainant have 
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called the Court's attention to the fact that, notwithstanding the 
statement to the contrary at pages 18 and 24 of the memorandum 
opinion, the article was admitted into evidence for the purpose of 
proving that Nurse Hess was the sour.ce of two of the statements 
contained in the article1 and counsel for Nurse Hess have conceded 
that such was the case. 

Having reconsidered the evidence, I now find as a fact 
that Nurse Hess made the statement in the paragraph that includes 
the quote "might well have died. n The truthfulness of this st:ate-. 
ment has not been proven to the satisfaction of the Court. Although 
the Court gave Nurse Hess the benefit of the doubt and found in her 
favor as to Counts I and II, she crossed the line of permissible 
behavior when she impugned Dr. Osheroff's competency to practice 
medicine1 and I have concluded that she must respond in damages 

.. ~ ·· for the unprivileged statement she made to the Alexandria Journal. 
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Accordingly, Dr. Osheroff will be awarded compensatory damages 
against Nurse Hess in the amount of $5,000.00. 

Motion of Defendants for Reconsideration 
Dr. Green~pan has moved the Court to reconsider the 

findings and conclusions that form the basis for the d~ages awarded . 
pursuant to Counts I, II, III and VI. The defendants also question 
whether the evidence is sufficient to support the imposition of a 
constructive trust pursuant to Count v. 

Dr. Greenspan contends that the evidence fails to establish 
that Dr. Osheroff sustained damage as a result of Dr. Greenspan's 
violation of subsection (b) of Code Section 18.2-499. He says that 
damages are not recoverable for an attempt to violate subsection (a) 
of Code Section 18.2-499. This argument runs counter to the language 
of Code Section 18.2-SOO(a), which provides that treble 4amages.may 
be recovered by any person who is injured in his reputation, trade, 
business or profession by reason of a violation of Code Section 
18.2-499. If the General Assembly intended to limit recovery of 
civ_il damages to violations of subsection (a), it would have done so. 
Furthermore, the Court did not find, as suggested in the defendants• 
memorandum, that Dr. Greenspan unsuccessfully attempted to cause 
damage. The Court found that Dr. Greenspan's prohibited conduct 
resulted in gr~at damage to Dr. Osheroff and his professional corpora
tion1 and the Court concluded that Dr. Greenspan was guilty of an 
attempted rather than a completed conspiracy only because the other 
persons that Dr. Greenspan involved in his nefarious scheme did not 
share the malevolent motive or purpose the Court deems the statute 
to require. 
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I find no merit to Dr. Greenspan's contention that the 
punitive damages are excessive and unreasonable in light of the· 
public policy to punish and deter. The case of Weatherford v. 
Birchett, 158 Va. 741, 164 S.E. 535 (1932) stands for the proposi
tion that evidence of the financial standing of the defendant may 
be considered in assessinq punitive damages1 however, I am.unaware 
of any authority requiring the plaintiff to prove the financial 
standing of the defendant as a prerequisite to an award of punitive 
damages. Nevertheless, there was evidence relating to the issue 
of punitive damages which the court carefully considered; and .it 
is too late for Dr. Greenspan to complain that the Court should 
have been given more information upon which to base its award. 

Dr. Greenspan further contends that he cannot be found 
to have violated Section V of the Principles of Medical Ethics of 
the American Medical Association because a 1979 order of the Federal 
Trade Commission, which became final in 1982, made illegal the 
prohibition a~ainst solicitation contained in Section v. He argues 
that, since this finding is the linchpin of Dr. Osheroff!s case 
against him·, the case must fail. This argument has two flaws •. 
First, although significant, the finding is not critical to the 
conclusions reached by the Court. Second, the order of the Federal 
Trade Commission provides that nothinq contained therein prohibits 
the American Medical Association from adopting and enforcing 
reasonable ethical guidelines with respect to "uninvited, in-person 
solicitation of actual or poten~ial patients, who, because of their 
particular circumstances, are vulnerable to undue influence." 
Thus, even if it can be said that the order applies retroactively 
to the Principles of Medical Ethics in effect in 1979, it is clear 
that the order does not make illegal a ban on the kind of.solicita
tion that occurred in this case. Parenthetically, I might add that 
even if the Court had admitted complainant's exhibit 135 into 
evidence, which demonstrates that in 1980 the American Medical 
Association deleted the ban against solicitation found in Section V, 
it would not change my view of the case. Whether banned by the 
Principles of Medical Ethics or not, Dr. Greenspan's tactics .in 
encouraging the patients receiving treatment in the Northern Virginia 
Dialysis Center to refuse further treatment from Dr. Osheroff and 
acknowledge Dr. Greenspan as their physician were improper. ~f 
Dr. Greenspan was faced with a dilemma as suggested by his counsel, 
it was the result of his own misconduct. 

The defendants assert that there is insufficient evidence 
to support the finding that Dr. Osheroff probably could have obtained 
both the consent and the waiver requisite to opening a separate 
dialysis facility in Prince William County. They argue that absent 
this finding the Court could not award compensatory damages or 
impose a constructive trust. After reviewing the evidence, I am 
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satisfied that the finding is not without support. Furthermore, 
thi-s contention does not square with Dr. Greenspan's claim that 
he intended· for the new dialysis center to be a part of Dr. Osheroff's 
practice because, if such were the case, he either intended to pro
ceed without the consent and the waiver in violation of Dr. Osheroff's 
contract with National Medical care, Inc. or thought that the consent 
and the waiver would be forthcoming. 

Dr. Greenspan also asks the Court to reconsider its ruling 
that he defamed Dr. Osheroff during the hearing before the Executive 
Committee of the Alexandria Hospital. In support of this request 
he correctly points out that the Court did not specify which of his 
st~tements were false and defamatory. This·omission is not fatal 
to the Court's ruling. When considered in their entirety, the 
statements were defamatory per se and it was Dr. Greenspan's burden 

.. -··to prove that they were substantially true. This he failed to do. 
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Insofar as the qualified privilege is concerned, I am satisfied that 
Dr. Greenspan's statements were actuated by a motive to injure 
Dr. Osheroff by depriving him of his privileges to practice medicine 
in the Alexandria Hospital, which was in furtherance of his goal to~ 
take over Dr. Oshe~off's practice. Consequently, Dr. Greenspan may 
not avail himself of the qualified privilege afforded by Code 
Section 8.01-581.16. 

The Remaining arguments advanced by the defendants in 
support of their motion for reco~sideration are without sufficient 
merit to warrant further comment. 

The Final Decree , 
In addition to being consistent with the memorandum 

opinion dated February 8, 1983, as modified and supplemented by 
this letter opinion, the final decree shall make. provision for the 
following: 

1.· The judgment will bear interest at the legal rate from 
th~ date of the decree. 

2. .Assuming the complainants still desire a constructive 
trust, they will not be permitted to enforce the judgment by the 
attachment or sale of the stock of the Prince William Dialysis. 
Facility, Inc. 

3.=-=The constructive trust will be structured in the manner 
set forth in~the defendants' proposed decree except that the profits 
will include unit professional fees attributable to Dr. Greenspan 
as well as dialysis fees charged by the Center. 
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4. The annual accounting will take place within thirty 
days following the end of the fiscal year of the Prince William 
Dialysis Facility, Inc. and the profits will be payable within thirty 
days following the completion of the annual accounting. 

If counsel are unable to agree on the selection of a trustee, 
the Court will make the selection. 

Counsel for the complainants should submit a sketch of a 
final decree consistent herewith endorsed by counsel for the defendants. 
Counsel for both sides are urged to meet for the purpose of drafting 
the final decree in order to avoid further delays in the conclusion 
of this case. If need be, I will meet with counsel in chambers or 
confer with counsel by conference call in order to facilitate the 
entry of the decree. 

WRW:jk 
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:; V I H G I N I A: 
II 
II 

IN THE CIRCUI'r COURT FOR 'rHE CI'rY OF ALEXANDRIA 
II 

:I .. ,, 
" i! RAPHAEL J. OSHEROFF, M.D. 
L .. .. 
II and 

I, RAPHAEL ,J. OSliEROFF I M. 0. I INC. I 
I' 

j' 
Complainants, 

il' v. 

l. ROBERT GREENSPAN, M.D., 
II 
lj STEVEN TOLKAN, M.D., 
I. 
;l PRINCE WILLIAM DIALYSIS FACILITY, INC., 

il 
!j dnd 

!I MARGARET HESS, 

ji 
H 
'I 
lj 

II 
I 

Defendants. 

D E C R E E 

. . IN CHANCERY NO. 11345 

For the reasons stated in the Memorandum Opinion of the 

court filed in this matter on February 8, 1983, and, as stated in 

the July 1, 1983 letter opinion of the court, both of which are 

hereby made a part of this Decree, it is hereby 

DECREED that the Motion for Reconsideration filed by 

defendants Greenspan and Prince William Dialysis Facility, Inc. 

is rlenied; and it is further 

DECREED that the Motion to Take Testimony from Patients 

filed by defendants Greenspan and Prince William Dialysis 

Facility, Inc. is denied; and it is further 

DBCREED that, as to Counts I and II, complainants are 
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awarded compensatory damages against Dr. Robert Greenspan in the 

amount of $184,804.00, to be trebled pursuant to Virginia Code 

. §§18.2-499 and 18.2-500, in a total amount of $554,412.00, with 

interest at 10% per annum from April 13, 1983 to July 1, 1983 and 

at 12% per annum thereafter and bearing such interest until the 

amount is paid in full and the judgment satisfied; and it is 

further 

DECREED that, as to Counts I and II, complainants are 

awarded against Dr. Robert Greenspan reasonable attorney's fees 

in the amount of Ninety Thousand Dollars ($90,000); and it is 

further 

DECREED that, as to Count III, Dr. Osheroff is awarded 

compensatory damages in the amount of Ten Thousand Dollars 

($10,000.00) plus punitive damages in the amount of Twenty 

Thousand Dollars ($20,000.00) against Dr. Robert Greenspan, with 

interest at 10% per annum from April 13, 1983 to July 1, 1983 and 

at 12% per a~num thereafter and b~aring such interest until the 

amount is paid in full and the judgment satisfied. These damages, 

however, will not be in addition to the damages awarded as to 
II · Cou~ts I, It, and VI: ~nd it is further 

~~ DECREED that as to Count III, Complainants' Motion to 

i Reconsider Ruling Concerning Margaret Hess is Granted; and Dr~ 
J~haroff is awarded compensatory damages against defendant Hess 

in the amount of Five Thousand Dollars ($5,000.00), with interest 

at·l2% per annum from the date of this decree and bearing such 

interest until the amount is paid in full and the judgment satis-



1 fied, and it is· further 

DECREED that, as to Count IV, defendants are granted 

summary judgment; and it is further 

DECREED that, as to Count V, a constructive trust is 

imposed on one-half of the profits of the Prince William Dialysis 
O.~d... 

Facility, Inc. on one-half the unit professional fees attributable 
"' 

to Dr. Greenspan for his patients treated in the Facility in 

favor of complainants, to continue until the judgment, fees, 

costs and interest awarded in this cause against Dr. Greenspan 

are paid in full. 

Profits shall be determined by taking the gross revenues 

of the Prince William Dialysis Facility, Inc. produced by charges 

!I made by the Facility for dialysis trt-~atments, less expenses for ,, 
ij reasonable and necessary costs relating to the provision of 
1, 

~!dialysis services, including, but not limited to, salaries of the 
:i 
q staff, compensation to the medical director of the Facility and 
il 
lj the officers and directors of the Facility, and payments made for I, , 
ij \oans and debts incurred in ope~ating the Pacility. 

I Complainants shall have an annual accounting within 

1 thirty (30) days following the end of the fiscal year of the 

Prince William Dialysis Facility, Inc. and the appropriate share 

of profits shall be paid to complainants within thirty (30) days 
II 

1' following the completion of the annual accounting. 

!I Upon notification of complainants' desire for the trust 

II li to be imposed the court shall appoint a trustee who shall conduct 
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II the annual accounting and otherwise execute the terms of the 

I constructive trust. 

The trustee shall have the power to examine the neces

sary books of accounts and records of the Prince William Dialysis 

Facility, Inc. and conduct any other examination necessary to 

determine the profits of the Prince William Dialysis Facility, 

Inc. as ht~retofore set forth, and shall pay to complainants their 

respective share of the profits. The fees and expenses of the 

trustee shall be shared equally by defendants Greenspan and 

Prince William Oialysis Facility, Inc and complainants. 

Should complainants elect to enforce the judgment by 

attachment or sale of the stock of the Prince William Dialysis 

Facility, Inc., in lieu of imposition of the constructive trust, 

they shall first notify the court and defendants wi~hin ninety 

'I ( 90 I days of the date of this decree by filing written notice 

I with the court and hand-delivering such notice to all counsel. 
·I 
1! Upon such election, the foregoing provisions declaring imposition 
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I of the trust shall not take force and effect• aas ie is f~r£aer 
Sa \o~~ a.,~ . 

Ia the coent the complainants pursue the constructiv~ 

trust remedy prescribed herein, the complainants shall have no 

other interest in the Prince William Dialysis Facility and the 

stock of said corporation may not be attached by complainants in 

an attempt to enforce the judgment hereby entered. It is further 

DECREED that, as to Count VI, complainants are awarded 

compensatory damages against Dr. Greenspan in the amount of 

$184,804.00 and punitive damages in the amount of $369,608.00, 



with interest at the rate of 10% per annum, from April 13, 1983 

until July 1, 1983 and at 12% per annum thereafter and bearing 

such interest until the amount is paid in full and the judgment 

satisfied. These damages, however, are not in addition to the 

damages awarded as to Counts I, II, and III; and it is further 

DECREED that with respect to defendants Tolkan, Hess 

and Prince William Dialysis Facility, Inc., to the extent that 

awards are not made against them, the respective Counts are 

dismissed with prejudice as to each·of them; and it is further 

DECREED that, as to Counts I, II, III, V and VI, com

plainants are awarded costs in the amount of Fifty Dollars 

($50.00); and it is further 

DECREED that, in furtherance of this decree, and to 

ensure proper performance of the terms imposed by this decree, 

complaina·nts shall have the continuing right to reinstate this 

cause, on motion, for the purpose of securing to complainants the 

complete benefit of this decree; and it is further 

DECREED that the transcript of the procee~ings in this 

cause are hereby made a part of the record; and it is further 

DECREED that for purposes of appeal, and for all other 

purposes, subject to complainants' continuing right to reinstate 

this cause on motion to enforce this decree, 

THIS CAUSE IS FINAL. 

Entered this 
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PHILIP J. HIRSCHKOP 
,.-DAVID J. FUDALA 
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Counsel for Complainants 

Complainants object to 
dismissal of Counts I and 
II as to Tolkan and Hess, 
the amount of attorney's 
fees as to defendant 
Greenspan; and the limita
tions on ·the trust in 
Count v. 

Seen and Objected to: 

·' • · ' /' / 0 

,· • ; ~ . , <· 
·r • o • ~' 1 ,!,.l.;u '" -· . ... / ~ o~, • , • - :-

R. HARRISON PLEDGER;· ~R·/ 
.... 

Counsel for Robert Greenspan 
and Prince William 
Dialysis Facility, Inc. 
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SUPilBMB COURT OP VIRGINIA 

AT RICHMOND 

Record No. 831646 

ROBERT GREENSPAN, M.D., and 

PRINCE WU..LIAM DIALYSIS P'ACILITY, INC. 

vs. 

RAPHAEL J. OSHEROPF, M.D., and 

RAPHAEL J. OSHBROFF, M.D., INC. 

PBTITION FOR APPEAL 

ASSIGNMENTS OF ERROR 

The trial court erred in awarding judgment to the appellees because: 
\ 

L Dr. ·Greenspan did not not act unethically • . 
2. Dr. Greenspan cannot be found ~i~ble under Va. Code §§18.2-499, and-

500 because the court found that his conduct was motivated in part by legitimate 

purposes. 

3. Dr. Greenspan cannot be liable for tortious interference with 

prospective contractual relations because his conduct was justified. 

4. The imposition of a constructive trust upon the profits of the Prince 

William Dialysis Facility was unwarranted and improper. 
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5. The court's finding that Dr. Greenspan acted with actual malice is 

plainly erroneous. 

6. Dr. Greenspan's testimony before a hospital Executive Committee was 

absolutely privileged and therefore cannot be defamatory. 

1. The award of damages is grossly excessive and unwarranted as a 

matter of law. 
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